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Court of Appeals of the District of Columbia 


No. 6036. 

The Capital Traction Company, Appellant, 

vs. i 

I 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 60431. 

The Capital Traction Company, Petitioner, 

v. 

Commissioner of Internal Revenue, 

Appearances: 

For Taxpayer: Geo. E. Hamilton, Esq., J<j)hn F. Mc- 
Carron, Esq. 

For Comm’r: Carl R. Perkins, Esq. 

Docket Entries. 

1931. 

Nov. 3. Petition received and filed. Taxpayjer notified. 

(Fee paid.) j 

“ 3. Copy of petition served on General Cqunsel. 

Dec. 10. Answer filed bv General Counsel. 

* 

44 18. Copy of answer served on taxpayer—General 

Counsel. 

1932. 

Sep. 20. Hearing set Nov. 9, 1932. 

“ 23. Motion for continuance to 11/22/32 filed by tax¬ 

payer. 9/27/32 granted to 11/29/32. 

Nov. 29. Hearing had before Mr. Goodrich, Div. 11, on 
merits. Briefs due 60 days from d^ite—no ex¬ 
change. 

Dec. 13. Transcript of hearing Nov. 29, 1932, filed. 

1—6036a I 
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t i 
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1933. 

Jan. 18. Request for findings of fact and brief filed by tax¬ 
payer. 

“ 28. Brief filed by General Counsel. 

Mar. If). Findings of fact and opinion rendered, Mr. Good¬ 
rich, I)iv. 11. Judgment will be entered bv 
Commissioner. 

21. Decision entered, Mr. Goodrich, Div. 11. 

28. Motion for rehearing filed by taxpayer. 4 4/33 
denied. 

Apr. 7. Supplemental motion for rehearing filed by tax¬ 
payer. 4/28/33 denied. 

Mav f>. Motion for rehearing bv full Board filed bv tax- 
payer. 

8. Order denying motion for rehearing entered. 

3. Supersedeas bond in the amount of $350.44 ap¬ 
proved and filed. 

3. Petition for review by Court of Appeals of the Dis¬ 
trict of Columbia with assignments of error filed 
by taxpayer. 

3. Proof of service filed. 

“ 8. Stipulation of venue filed. 

.Tub 12. Agreed statement of evidence lodged. 

‘‘ 12. Praecipe filed—proof of service thereon. 

“ 22. Agreed statement of evidence approved and or¬ 

dered filed. 


Jun. 


i i 


[Stamp:] Coifed States Board of Tax Appeals. 
Filed Nov. 3,1931. 

United States Board of Tax Appeals. 

Docket No. 60431. 

The Capital Traction Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 


Petition. 


The above named petitioner hereby petitions for a rede- 

termination of the deficiency set forth bv the Commissioner 

• * 

of Internal Revenue in his notice of deficiency, initialed 
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IT :AR :C-8 CTM-60D, dated October 1, 1931, and as a basis 
of its proceeding alleges as follows : 

1. The petitioner is a corporation with its principal office 
at 36th and M Streets, Northwest, Washington, D. C. 

2. The notice of deficiency (a copy of whicp is attached 

and marked Exhibit A) was mailed to the petitioner on Octo¬ 
ber 1, 1931. | 

3. The taxes in controversy are income taxe(s for the cal¬ 
endar year 1929 and are for $175.22. 

4. The determination of tax set forth in the said notice of 

deficiency is based upon the following er^’or: 

3 The Commissioner erred in adding donation of 

$3,000.00 to the income of petitioner for the vear 

1929. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

The petitioner states that in the sixty day letter the item 
Donation $3,000.00 has been added to the incpme of peti¬ 
tioner for the year 1929. It is shown on page three of the 
Internal Revenue Agent’s report, Schedule lf-A, the fol- 

i_ : _ ^ I 


lowing: 


“(b) Donation 3,000.00—Donation to Commjunity Chest 
of Washington. j 

“While the taxpayer can possibly claim an indirect bene¬ 
fit from this gift under Art. 262 Regulations 74J, such bene¬ 
fit is too indirect to be considered as being affected by these 
regulations, or any subsequent decisions relating thereto. 
Even were the benefit admitted, it would be practically im¬ 
possible for the taxpayer to designate with any certainty in 
dollars and cents how much of the amount donated, accrued 
to the particular charity from which the taxpayer might 
receive such benefit. It is, therefore, disallowed as being a 
gift pure and simple and not limited to institutions con¬ 
ducted for the benefit of its employees.” 


This petitioner states that the disallowance of the dona¬ 
tion of $3,000.00 is erroneous for the following Reasons: 

Article 262 of Regulations 74 under the Internal Revenue 
Act of 1928 provides as follows: 

“Art. 262. Donations by Corporations.—Corporations 
are not entitled to deduct from gross income contributions 
or gifts which individuals may deduct under section 23 (n). 
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Donations made by a corporation for purposes connected 
with the operation of its business, however, when limited to 
charitable institutions, hospitals, or educational institu¬ 
tions conducted for the benefit of its employees or 
4 their dependents are a proper deduction as ordinary 
and necessary expenses. Donations which legiti¬ 
mately represent a consideration for a benefit flowing 
directly to the corporation as an incident of its business are 
allowable deductions from gross income. For example, a 
street railway corporation may donate a sum of money to 
an organization intending to hold a convention in the city 
in which it operates, with the reasonable expectation that 
the holding of such convention will augment its income 
through a greater number of people using the cars. Sums 
of money expended for lobbying purposes, the promotion or 
defeat of legislation, the exploitation of propaganda, in¬ 
cluding advertising other than trade advertising, and con¬ 
tributions for campaign expenses, are not deductible from 
gross income." 

It will be noted in the aforesaid article that : 

“Donations made by a corporation for purposes con¬ 
nected with the operation of its business, however, when 
limited to charitable institutions, hospitals, or educational 
institutions conducted for the benefit of its employees or 
their dependents 1 are a proper deduction as ordinary and 
necessary expenses. 


This petitioner’s employees, by reason of the donation 

made bv it to the Communitv Chest of Washington, D. C., 
• • 

are entitled to treatment at any hospital in Washington, 
D. C., under the Community Chest, and also to services of 
the Instructive Visiting Nurses Societv of Washington, 
I). C. Certain hospitals and the Instructive Visiting Nurses 
Society of Washington, D. C., are members of the Com¬ 
munity Chest. In view of the fact that its employees or 
dependents can receive such services from the said hos¬ 
pitals and the Instructive Visiting Nurses Society if in 
need, this petitioner is entitled to deduct the donation of 
$3,000.00 donated bv it to the Communitv Chest of Wash- 
ington, D. C. 

f>. Petitioner in support of its appeal, relies upon 
5 the following propositions of law: Article ‘202 of 
Regulations 74 under the Revenue Act of 1028. 


GUY T. HELVERING, COMMR. OF INTERNA^ REV. 
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Wherefore the petitioner prays that this B(j>ard may hear 
the proceeding' and sustain the contentions herein made by 
it for the taxable vear 1929. 

GEORGE E. HAMILTON, ! 

JOHN F. McCARRON, 

Counsel for Petitioner , 

Union Trust Building, 

Washington, D. C. 

6 District of Columbia, To icit: I 

7 I 

John II. Hanna, being duly sworn, says that he is the 
President of The Capital Traction Company, that he is duly 
authorized to verify the foregoing petition a|bove named; 
that he has read the foregoing petition or ljad the same 
read to him and is familiar with the statements contained 
therein and the facts stated are true, except as to those 
facts stated to be upon information and belief, and those 
facts he believes to be true. 

JOHN II. HAXXA, 


President The Capital Traction 


Coni pan?/. 


Subscribed and sworn to before me this 31stiday of Octo¬ 
ber, A. D. 1931. 


[Seal of John Fleming, Xotary Public, 

Columbia.] 


District of 


JOHN FLE.\|I1XG, 

Notary Public. 


My commission expires Xovember 29th, 1931 

Exhibit A. 


(Copy.) 

IT:AR :C-8. CTM-60D. 


Ocjt. 1, 1931. 


The Capital Traction Company, 

36th and M Streets N. W., 

Washington, D. C. j 

Sirs: 

I 

You are advised that the determination of yt>ur tax lia- 


bilitv for the vear 1929 discloses a deficiency of 
» » * 

shown in the statement attached. 


$175.22, as 
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In accordance with section 272 of the Revenue Act of 

1928, notice is hereby given of the deficiency mentioned. 

Within sixty days (not counting Sunday as the sixtieth 

day) from the date of the mailing of this letter, you may 

petition the United States Board of Tax Appeals for a 

redetermination of vour tax liabilitv. 

• * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 

will accumulate to the date of assessment of the deficiency. 

% 

Respectfully, avid nun** T 

! ‘ G VY T. HELVERftffl , 

i Commissioner, 

(Signed) By J. C. WILMER, 

' Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870, Schedules 
1 to 2, inc. 

ret-3. 
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Statement. 


IT :AR :C-8. CTM-60-D. 


In re The Capital Traction Company, 36th and M Streets 

X. W., Washington, D. C. 

Tax Liabilitv. 

•> 


Year. 

1929. . . . 


Tax liability. 

$82,620.64 


Tax assessed. 

$82,445.42 


I )eficiency. 

$175.22 


Full details of the adjustments producing the above- 
stated results are contained in the attached schedules 1 
and 2. 

The revenue agent’s report has been considered in this 
examination and has been accepted as submitted. 



GUY T. HELVERING, COMMR. OF INTERNAL REV. i 

Duo consideration lias been given to vour contentions 
set forth in your protest, dated April 23, 1931, against the 
findings of a revenue agent as set forth in Bureau letter 
dated August 15, 1931, and to the additional information 
furnished at a conference held in this office on September 
17,19:il. - | 

Relative to vour contention for the deduction from gross 
income contributions to the Community Chest, Washing¬ 
ton, J). C. The Bureau holds that this contribution is not 


an allowable deduction within the meaning of 
Regulations 74. 


article 262, 


A carbon copy of this letter has been mailed to your 
representative Mr. John F. McCarron, Union '[lYust Build¬ 
ing, Washington, 1). C., in accordance with authorization 
contained in power of attorney which is on tile n this office. 


9 The Capital Traction Company. Year 

cember 31, 1929. 

Schedule 1. 


Net Income. 

Net income as disclosed by return 
As corrected . 


Ended De- 


$749,503.83 

751,096.74 


Net adjustment.| $1,592.91 


Unallowable deductions and additional income:[ 

(a) Error in accrued interest. . . $100.00 ! 

(b) Donations . 3,000.00j 


Total 


$3,100.00 


Nontaxable income and additional deductions: 

(c) Interest on 1927 income tax. . $7.09 

(d) Cost of sprinkler tank. 1,500.00 


Total 


$1,507.09 


Xet adjustment as above.| $1,592.91 
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Schedule 1-A. 

Explanation of Items. 

(a) This adjustment represents error in accrued interest 
on securities of Washington Gas Light Company, Series A, 
1933-6S, interest due April 1, and October 1. 

Interest received April 1, 1929. $1,500.00 

Less interest accrued to December 31, 1928 . . 750.00 


Interest received April 1, 1929 as income $750.00 
Amount shown, in schedule L of return, as non- 
taxable.:. 850.00 


Difference added to income. $100.00 


10 (b) Contributions which do not legitimately rep¬ 

resent a consideration for a benefit flowing directlv 
to the corporation as an incident of its business are not 
allowable deductions from gross income. Deference ar¬ 
ticle 262, Regulations 74. The Bureau holds that your con¬ 
tribution to the Community Chest, Washington, D. C., in 
the amount of $3,000.00, though it was designated to a 
hospital cannot ]be recognized as a direct benefit flowing 
to your company nor to the company’s employees because 
thev are onlv entitled to receive the same consideration 
as the general public. 

(c) Interest paid on additional Federal income tax for 
the year 1927 is an allowable deduction from gross income. 
Reference article 141, Regulations 74. 

(d) This adjustment represents cost of a sprinkler tank 
which was erroneously charged to operating expenses in 
1928 but which was disallowed as a deduction from gross in¬ 
come in the audit of your return for 1928. Since the cost was 
included as income in your return for 1929 by journal entry 
adjustment crediting surplus and debiting road and equip¬ 
ment, it has been eliminated. 





GUY T. HELVERING, COMMR. OF INTERNAL 

REV. 9 

Schedule 2. 


Computation of Tax. 


Income Tax. 


Net income for taxable vear schedule 1. 

* 

Income tax 11%. 

$751,096.74 

82,620.64 

■ 

Total tax assessable. 

Total previously assessed, Original #401,36( 

82,620.64 

I 82,445.42 

- 

Additional tax to be assessed. 

j $175.22 

11 [Stamp:] Received U. S. Board of Tax Appeals, 

Dec. 10, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 


Dec. 10, 1931. 

United States Board of Tax Appeals. 
Docket No. 60431. ! 

The Capital Traction Company, Petitioner, 



Commissioner of Internal Revenue, 

Answer. 


Respondent. 


The respondent, by his undersigned attorney,j for answer 
to the petition filed herein, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3 of the petition. 

4. Denies the error alleged in paragraph 4 of the pe¬ 
tition. 

5. Denies each and every allegation of fact contained in 
paragraph 5 of the petition which is contrary to or incon¬ 
sistent with the determination of the respondent as set 
forth in the deficiency notice. 

Denies all other allegations not hereinbefore i specifically 
admitted, qualified or denied. 

Wherefore it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 

2—6036a ! 
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equal to the amount determined by the Commissioner, plus 
any additional amount which may arise from the correc¬ 
tion of anv error or errors that mav have been committed 
bv the Commissioner. Claim is hereby asserted for the in- 
creased deficiency, if any, resulting from such redetermina¬ 
tion. 

(Signed) C. M. CHARKST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

CARL R. PERKINS, 

Special Attorney, 

Bureau of Internal Revenue. 

12-9-31. 


12 United States Board of Tax Appeals. 

Docket No. (>0431. 

The Capital Traction Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated March If), 1933. 

1. Contribution made by corporation to Community (’best 
is not deductible from gross income, in the absence of ex¬ 
press statutory provision for allowance as such, unless it- 
is an ordinary and necessary expense of carrying on the 
business of the donor. 

2. Facts concerning the corporation, its business and 
affairs, sufficient to supply the knowledge thereof necessary 
to adjudge whether such a contribution is so related and 
connected to the business within its ordinary scope as to 
constitute such an expense, must be produced. 

George E. Hamilton, Esq., and John F. McCarron, Esq., 
for the petitioner. 

Carl R. Perkins, Esq., for the respondent. 

In this proceeding petitioner contests respondent’s de¬ 
termination of a deficiency in income tax of $175.22 for the 
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year 1929, alleging that respondent erred in refusing to 
deduct from petitioner’s income for that yeaif the sum of 
$3,000 which it had paid as a donation to the Community 
Chest of Washington, D. C. 

Findings of Fact. 

Petitioner is a corporation, maintaining its principal 
office in Washington, I). C. The Community Chest of 
Washington, D. C., is also a corporation, organized and 
existing under laws for the District of Columjbia, and en¬ 
gaged in activities commensurable to tlie powers ascribed 
to it by charter, as follows: 

Third. The particular purposes and 
this association is formed are to raise 1 
or otherwise to collect, receive and hold funds for the use 
and benefit of such corporations, organizations and agencies 
engaged in social welfare or charitable work in the District 
of Columbia, as this association shall determine; to dis¬ 
tribute these funds among these corporations, organizations 
and agencies; and to promote, develop, maintain and co¬ 
ordinate social, welfare and charitable work in the District 
of Columbia, so far as mav be necessarv to carrv out the 

•> •' , r * 

above purposes effectively and economically, j 

13 In 1929, fifty-seven organizations or agencies 
variously engaged in charitable, educational, and 
social welfare activities were “members” o^ the Com¬ 
munity Chest and derived financial support therefrom. 
Contributors to the Community Chest were permitted to 
designate the member agencies amongst which their gifts 
should be distributed. If no designation was made, the 

contribution would be distributed bv the Community Chest 

% ** 

amongst the member agencies prorata, according to their 
budgets. 

Petitioner pledged to the Community Chest in 1929, with¬ 
out designation to particular member agencies, $3,000 and 
paid its pledge during that year. On its return for 1929 
it deducted this amount from its gross income. Respondent 
disallowed the deduction and from that action arises the 

deficiency here in controversy. 

* * 

Petitioner’s contribution was made in the hcjpe that its 
employees “could get the benefit of it in event pf illness.” 


objects for which 
irougli solicitation 
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When a report of illness of an employee was made to peti¬ 
tioner’s office some one there would request one of the 
member agencies to send a visiting nurse to the home of 
the employee. Frequently it happened that the nurse was 
able to render the assistance needed and hospitalization 
was unnecessary. Petitioner maintained no hospital of its 
own. When an employee was injured in performance of 
duty, he was sent to some hospital at petitioner’s expense. 

Opinion. 

(ioooric.h : The Revenue Act of 1928 contains no pro¬ 
vision specifically allowing as a deduction in computing 
net income amounts contributed by corporations to charit¬ 
able, educational and related social welfare agencies. Such 
corporate contributions, to be deductible from gross in¬ 
come, must fall within the provisions of section 23 (a), 
1928 Act, and article 2f>2 of Regulations 74, as “ordinary 
and necessary expenses paid or incurred during the taxable 
vear in carrving on anv trade or business.” Thev must 
be an expense directly connected with or proximatelv re¬ 
sulting from the business; must bear a reasonable relation 
to the business within its ordinary scope, and be reasonably 
incidental to its proper operation. These requirements are 
so well established bv the numerous decisions treating of 
this problem by this Board and the courts that discussion 
thereof seems unnecessary. Poinsett Mills, 1 B. T. A. 6; 
Thomas Shoe Co., 1 B. T. A. 124; Killian Co., 20 B. T. A. 
80; Yamhill Electric Co., 20 B. T. A. 1232; Lenore Ulric , 

27 B. T. A. - 1 (Jan. 31, 1933); American Rolling Mills 

Co. v. Commissioner, 41 Fed. (2d) 314 (reversing 14 
B. T. A. 529); Kites Bement Pond Co., 07 Ct. FIs. 693; affd., 
281 T. S. 357. See also article 262, Regulations 74, and 
I. R. B. XT-44-5819, I. T. 2653. 

14 The record before us is regrettably inadequate for 
it contains no facts respecting the business of peti¬ 
tioner. We are not told whether petitioner was an operat¬ 
ing or a holding company, nor the business in which en¬ 
gaged, if it was so engaged. We are not told what medical, 
financial or social care petitioner was required or under¬ 
took in the operation of its business to give its employees, 
nor the amount it expended for those ends. 

The sole witness testified that the company’s employees 
had the right to go to the various hospitals listed by the 
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Community Chest and receive treatment. Whether they 
had a legal right to demand medical care, based upon some 
contract or special arrangement made in their behalf by 
the company with the Community Chest, or whether they 
had only the same privilege of requesting aid possessed 
by all other citizens of the community, does' not appear. 
He testified also that, generally, the result of t|ie care given 
by visiting nurses was that the employees recovered from 
illness more quickly than they would have without it and, 
consequently, lost less time from work. His conclusion 
was entirely unsupported, nor was it shown!what effect, 
if any, the return of an ill employee to his duties, might 
have upon the company’s operation. Such testimony alone 
reveals but little of the cause or necessity for the contribu¬ 
tion made by petitioner and, obviously, without'some knowl¬ 
edge of the business and affairs of this corporation it is 
impossible for us to adjudge whether the contribution it 
made was so related and connected to its business as to be 
an ordinary and necessary expense of operation. 

Perhaps it was assumed, because trial of this case was 
held in Washington, I). C., where petitioner’s principal 
office is located and where the offices of this Board are main¬ 
tained, that we should take notice of these matters con¬ 
cerning itself and its business which petitioner has failed 
to prove. If such an assumption was made,] it was ill- 
founded. In the determination of proceedingjs before us 
we are bound strictly to the evidence of record, save as to 
such matters as may be properly a subject of judicial notice. 
The statement of this fundamental rule needs |no elabora¬ 
tion and, clearly, however inclined we might pe to reach 

voluntarilv bevond the record for extraneous facts neces- 
• • 

sary to a consideration of the character of a donation 
probably prompted in part by laudable motives of com¬ 
munity interest, we are not permitted so to do. And we 
are so restricted no matter where the residence] of the tax¬ 
payer: consequently, extraneous facts are no more avail¬ 
able to us because petitioner is located in Washington than 
if it were located in Abanda, Alabama, or Zenith, Wyom¬ 
ing or elsewhere. 

Since the facts concerning petitioner’s business, neces¬ 
sary to proof under the issue, are not contained in the 
15 record and are not matters of which \\]e properly 
may take judicial notice, we are forestalled from 
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anv consideration of the deductibility of the contribution 
♦ • 

made by petitioner and, perforce, must sustain respond¬ 
ent's determination. 

We do not decide whether contributions made by corpora¬ 
tions to the Community Chest of Washington, D. C., are 
or are not deductible from income as ordinary and neces- 
sarv expenses of business. We say only that in the case 
at bar petitioner has failed to produce facts respecting it¬ 
self, its business, and the relation thereto of its contribution 
from which we can determine whether the donation may be 
so classified. 

Judgment trill hr ottered for the respondent . 

16 United States Board of Tax Appeals, Washington. 

Docket Xo. 60431. 

The Capital Traction Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 15, 1033, it is 

Ordered and decided that there is a deficiency of $175.22 
for the year 1929. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

Entered Mar. 21, 1933. 

(Signed) | EDGAR ,J. GOODRICH, 

Member. 

17 U. S. Board of Tax Appeals. Filed June 8, 1933. 
In the Court of Appeals of the District of Columbia. 

Docket Xo. 60431. 

The Capital Traction Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Stipulation as to Venue. 

It is hereby stipulated and agreed by and between the 
parties hereto, The Capital Traction Company of Wash- 
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ington, D. C., petitioner, a corporation, and | the Commis¬ 
sioner of Internal Revenue, respondent, through their re¬ 
spective attorneys, that under the provisions of Section 
1002 of the Internal Revenue Act of 1926, thejCourt of Ap¬ 
peals of the District of Columbia has jurisdiction to hear 
and to review the appeal of petitioner from tHe decision of 
the United States Board of Tax Appeals in this cause. 

(Signed) GEORGE E. HAMILTON. 

JOHN F. McCARRON. 

C. M. CHARESjr. 

IS Filed June 3, 1933. U. S. Board of Tax Appeals. 


4 4 
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In the Court of Appeals of the District of 


Columbia. 


Docket No. 60431. i 

The Capital Traction Company, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Pet if ion for Review of Decision of the United fit ate s Board 

of Tax Appeals. j 

To the Honorable the Justices of the Court of Appeals of 
the District of Columbia: 

I 

Your petitioner is aggrieved by the decision of the 
United States Board of Tax Appeals rendered against it 
March 15, 1933, in the case of The Capital Traction Com¬ 
pany, petitioner, vs. Commissioner of Internal Revenue, 
respondent, Docket No. 60431 of the United Stptes Board of 
Tax Appeals and respectfully submits its petition for a re¬ 
view thereof by the Court of Appeals of the District 
19 of Columbia. 


I. Statement of the Case. 


1. The petitioner now and at the times hereinafter men¬ 
tioned, is and was a citizen of the United States and a resi¬ 
dent of the District of Columbia, and prosecu! 
ceeding in its own right. 

2. Two questions are involved in petitioner 5 
First. The Commissioner of Internal Revenue, respond¬ 
ent, erred in adding donation of $3,000.00 to! the income 


tes this pro- 
s appeal: 
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of petitioner for the year 1929 when said amount which 
had been donated to the Community Chest of Washington, 
D. C., was a deductible item. 

Second. The Board of Tax Appeals erred in holding 
that— 

‘‘Petitioner has failed to produce facts respecting itself, its 
business, and the relation thereto of its contribution from 
which we can determine whether the donation mav be so 
classified.” 


3. The Board of Tax Appeals has failed to take judicial 
notice of the statutes of Congress, creating The Capital 
Traction Company. 

4. Petitioner states that it is entitled to deduct the do¬ 
nation of $3,000.00 to the Community Chest of Washington, 

D. C., under Article 262 of Regulations 74 under the 
20 Internal Revenue Act of 1928 which provides as- 
follows: 


“Art. 262. Donations by Corporations.—Corporations 
are not entitled to deduct from gross income contributions 
or gifts which individuals mav deduct under section 23 (n). 
Donations made by a corporation for purposes connected 
with the operation of its business, however, when limited to 
charitable institutions, hospitals, or educational institutions 
conducted for the benefit of its employees or their depend¬ 
ents are a proper deduction as ordinary and necessary ex¬ 
penses. Donations which legitimately represent a con¬ 
sideration for a benefit flowing directly to the corporation 
as an incident of its business are allowable deductions from 
gross income. For example, a street railway corporation 
may donate a sum of money to an organization intending 
to hold a convention in the city in which it operates, with 
the reasonable expectation that the holding of such conven¬ 
tion will augment its income through a greater number of 
people using the cars. Sums of money expended for lobby¬ 
ing purposes, the promotion or defeat of legislation, the 
exploitation of propaganda, including advertising other 
than trade advertising, and contributions for campaign 
expenses, are not deductible from gross income.” 


It will be noted in the aforesaid article that— 

“Donations made by a corporation for purposes con¬ 
nected with the operation of its business, however, when 
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limited to charitable institutions, hospitals, or educational 
institutions conducted for the benefit of its Employees or 
their dependents are a proper deduction as Ordinary and 
necessary expenses.’’ 

This petitioner’s employees, by reason of !the donation 
made by it to the Community Chest of Washington, D. C., 
are entitled to treatment at any hospital in Washington, 
D. C., under the Community Chest, and also tjo services of 
the Instructive \ isiting Nurses Societv of Washington, 
D. C. Certain hospitals and the Instructive Visiting 
Nurses Society of Washington, I). C., are members of the 
Communitv Chest. In view of the fact that its em- 
‘21 ployees or dependents can receive such services from 
the said hospitals and the Instructive Visiting 
Nurses Society if in need, this petitioner is entitled to de¬ 
duct the donation of $3,000.00 donated by it ito the Com¬ 
munitv Chest of Washington, D. C. 

5. The petitioner appealed from the determination of the 
respondent, the Commissioner of Internal Revenue, within 
sixty days after tin* receipt of respondent 's sixty day letter 
to the Board of Tax Appeals. Before the Bpard, certain 
facts were stipulated into the record by petitioner and re¬ 
spondent, such as certificate of incorporation of the Com¬ 
munity Chest of Washington, I). C., and certified copy of 
the card made out by the petitioner to the Community Chest 
of Washington, i>. C., and on the back of whiclji is shown a 
list of organizations under the Community Chest and that 
$3,000.00 was contributed by the petitioner to the Com¬ 
munity (’best of Washington, D. C., in 1929. Respondent 
conceded that the $3,000.00 contribution by the petitioner 
to the Community Chest of Washington, D. C., was made. 
Petitioner also introduced testimony of one >vitness and 
certain exhibits. No witness was produced [by the re¬ 
spondent. The testimony of the one witness produced by 
petitioner was to show that The Capital Tracticjn Company 
made contribution to the Community ('best of Washington, 
D. C., so that the money would go to the hospitals and 
charitable institutions so that the employees of the peti¬ 
tioner could get the benefit in the event of illness or sick¬ 
ness. In many instances where there was illness in the 
families of employees, said families would call jip the peti- 
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tioner and in turn, it would have one of its clerks 
22 call up the hospital and often times would have a 
visiting nurse go and look over the case, and in many 
instances it was not necessary for the person who is ill to 
be taken to the hospital. It is also shown that the em¬ 
ployees of petitioner have a right to go to the various hos¬ 
pitals listed under the Community (’host of Washington, 
I). C., when ill and it is also shown that when employees of 
petitioner were injured in the performance of their duties, 
they would be,sent to some hospital as the petitioner main¬ 
tained no hospital but always paid the bill of the injured 
person. It is also shown that frequently the petitioner has 
calls to its office stating that some of its employees were ill 
and petitioner would at once get in touch with visiting- 
nurses and have them go and look after employees who 
were ill. 

To summarize, the uncontradicted testimony of tlit Vice 
President of The Capital Traction Company, petitioner, 
shows that petitioner's employees can and do avail them¬ 
selves of the benefits afforded by said charitable institu¬ 
tions, hospitals and educational institutions as well as the 
Instructive Visiting Nurses Society of Washington, i). C., 
under the Community Chest of Washington, D. C. 

6. Respondent, in answer to the petition, admitted the 
allegation of petitioner that it is a corporation with its 
principal office at 36th and M Streets, Northwest, Washing¬ 
ton, D. C.; that the notice of deficiency was mailed to the 
petitioner on October 1, 1931, and that the taxes in con¬ 


troversy are income taxes for the calendar year 1929 
23 and are for $175.22. lie, however, denied the allega¬ 
tions contained in paragraphs four and five of the 
petition, namely; that the Commissioner of Internal Reve¬ 
nue had erred in adding donation of $3,000.01) to the income 


of petitioner for the year 1929 and that he also denied every 
allegation and fact in paragraph five of petition as being- 
contrary to or inconsistent with the determination of the 
respondent as set forth in the deficiency notice. 


II. Assignment of Errors. 


Petitioner, as a basis for review, makes the following as¬ 


signment of errors: 
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1. The Board has erred in its application to petitioner 
of Section 23 (a) of the Internal Revenue Act of 1928 as 
follows: 

“In computing net income there shall be allowed as de¬ 
ductions : 

“(a) Expenses.—All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable year in carrying 
on anv trade or business, including a reasonable allowance 
for salaries or other compensation for personal services 
actually rendered: traveling expenses (includi lg the entire 
amount expended for meals and lodging, while away from 
home in the pursuit of a trade or business; and rentals or 
other payments required to make as a condition to the 
continued use or possession, for purposes of |the trade or 
business, of property to which the taxpayer hjus not taken 
or is not taking title or in which he has no equitv.” 

I 

in holding: 

“Such corporate contributions, to be deductible from 
gross income, must fall within the provisions of section 
23(a), 1928 Act, and article 262 of Regulations 74, as ‘ordi¬ 
nary and necessary expenses paid or incurred during the 
taxable vear in carrving on anv trade or business.” 

i 

24 2. The Board has erred in attempting) to join Ar¬ 
ticle 262 of Regulations 74 with Section (a) of the 

Internal Revenue Act of 1928. Article 262 of Regulations 
74, dealing with “Donations by Corporations’!’ has no re¬ 
lation whatsoever to Section 23(a) of the Internal Revenue 
Act of 1928 as said Subsection (a) of said Section 23, deals 
with a separate deduction, namely, “Expenses”, and not 
“Donations”. Article 262 of Regulations 74 is as follows: 

“Art. 262. Donations by Corporations.—Corporations 
are not entitled to deduct from gross income contributions 
or gifts which individuals may deduct under section 23(n). 


Donations made by a corporation for purpose 


s connected 
hen limited 


.with the operation of its business, however, \\j 
to charitable institutions, hospitals, or educational institu¬ 
tions conducted for the benefit of its employees or their 
dependents are a proper deduction as ordinarvj and neces¬ 
sary expenses. Donations which legitimately 
consideration for a benefit flowing directly to tjhe corpora- 
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tion as an incident of its business are allowable deductions 
from gross income. For example, a street railway corpo¬ 
ration mav donate a sum of monev to an organization in- 
tending to hold a convention in the city in which it operates, 
with the reasonable expectation that the holding of such 
convention will augment its income through a greater num- 
her of people using the cars. Sums of money expended 
for lobbying purposes, the promotion or defeat of legisla¬ 
tion, the exploitation of propaganda, including advertising- 
other than trade advertising, and contributions for cam¬ 
paign expenses, are not deductible from gross income.” 
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deals with the question of “Donations by Corporations”. 
It will thus be seen that the Board has clearly erred in at¬ 
tempting to join Section 22(a) of the 1028 Internal 
Revenue Act to Article 262 of Regulations 74, as ap¬ 
plied to the facts in this case. 

3. The Board erred in not finding as a fact that the dona¬ 
tion of the said $3,000.00 by petitioner was denied by the 
Commissioner of Internal Revenue on the ground that the 
said contribution is not an allowable deduction within the 
meaning of Article 262 of Regulations 74. 

4. The Board erred in not finding as a fact that the peti¬ 
tioner's employees by reason of the said donation of 
$3,000.00, paid by it to the Community (’best of Washing¬ 
ton, I). C., are entitled to treatment at any hospital under 
the Community Chest of Washington, D. C. and also to 
services of the Instructive Visiting Nurses Society of 
Washington, D. C. 

5. The Board erred in not taking judicial notice and 
including in its findings of fact the following laws of the 
United States: 


“March 3, 1891. Stats. 26, p. 835. 

An Act to Amend the Charter of the Rock Creek Railway 
Company of the District of Columbia. 

Rock Creek Rv. Co. 

* 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assembled, 
That in addition to the powers and privileges heretofore 
conferred upon the Rock Creek Railway Company of the 
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District of Columbia by its act of incorportion as amended, 
the said company shall be, and it hereby is, authorized and 
empowered to buy, lease, hold, and operate, Or otherwise 
to contract, respecting the railway in the State of Mary¬ 
land, now constructed or which mav hereafter be con- 

% 

structed, by the Chevy Chase Land Company of 
26 Montgomery Countv, Maryland, and winch connects, 
or may connect, with the present line qf said Rock 
Creek Railway Company, and to have respecting such con¬ 
necting line the same powers and privileges a^ it now has 


or hereafter may have respecting its own line 


not inconsistent with the laws of Maryland, and further, 


of railroad 


the District 
zed to issue 
and equip- 


tlmt the said Rock Creek Railway Company of 
of Columbia shall be, and it hereby is, authori 
its bonds to aid in paying for the constructor 
ment of its railroad, and the purchase and lea^je, construc¬ 
tion, and equipment of any and all future acquisitions and 
extensions as hereinbefore are, or that may hjereafter be, 
provided for, and to secure the said bonds by ihortgage or 
deed of trust of its rights of way, and all its property of 
what kind soever, whether real, personal, or mixed, includ¬ 
ing its franchises as a corporation, and as proof and notice 
of the legal execution and effectual delivery <j>f any such 
mortgage or deed of trust, the same shall be f}led and re¬ 
corded in the office of the recorder of deeds for |the District 
of Columbia: Provided, however, That the bqnds hereby 
authorized shall at no time exceed in the aggregate amount 
of their face value one-half of the capital stock of said 
company actually subscribed and paid in: Add provided 
further, That for the purpose of fixing the ampunt of the 
capital stock of said company the cost of purchase or lease, 
construction, or equipment of the acquisition and extension 
aforesaid shall be deemed as a part of the actual cost of 
the rights of way, construction, equipment, motive power, 


for bv the 
of the said 


and necessary lands and buildings, as provided] 
third section of the act amending the charter 
company, approved May twenty-eighth, eighteen hundred 
and ninety, and the time for the completion of <^aid road is 
hereby extended six months from and after th^ twentieth 
of November, eighteen hundred anv ninety-one. ! 

“That Congress reserves the right to alter,! amend, or 
repeal this act. 

Approved March 3, 1891.” 
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“March 1, 1895. Stat. 28, p. 700. 

An Act Relative to Rock Creek Railway Company of the 

District of Columbia. 
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“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That the Rock Creek Railway Company of the 
District of Columbia, being authorized thereto by a 
vote of the owners of a majority of its capital stock, 
may contract with any street railway company owning or 
operating a connecting' or intersecting line for the joint 
management, lease, or purchase of such connecting or in¬ 
tersecting line or lines and operate the same in connection 
with its original line, and in case of such contract may pro¬ 
vide the means necessary by an increase of its capital stock, 
not to exceed the actual consideration paid or the actual 
cost of the necessary equipment: Provided, That only one 
fare, not exceeding the rate now authorized bv law, shall 
be charged for a single continuous ride in the District of 
Columbia over all the lines affected bv such contract or 
any part thereof; and any such company owning connect¬ 
ing or intersecting line is hereby empowered, when author¬ 
ized by a vote of a majority of its stockholders, to enter 
into such contract: Provided, further. That nothing in this 
act shall be construed to impair or abridge the right of 
Congress at any time to regulate the operation of such line 
or lines, or to release any railway company or companies 
thus contracting, in whole or in part, from any obligation 
or restriction imposed by its original charter or by any 
law of Congress subsequently enacted, except as provided 
herein, and Congress herebv reserves the right to alter, 
amend, or repeal this act. In the event of the said com¬ 
pany entering into such contract as is contemplated by this 

act, it is herebv authorized, if deemed a-visable bv its di- 

• • 

rectors, to change its name from the Rock Creek Railway 

* • 

Company of the,District of Columbia to that of ‘The Capi¬ 
tal Traction Company’. 

Approved March 1, 1895.” 


Under the provisions of the above Acts, The Capital 
Traction Company, having been organized as the Rock 
Creek Railway Company on March 3, 1891, and March 1, 
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1895, as above set forth under the authority conferred in 
the Act of March 1, 1895, changed its name to The Capital 
Traction Company. 

That The Capital Traction Company is An operating 


lolumbia and 
quoted Acts, 


Street Railway company in the District of C| 
has been since the passage of the above 
28 is shown by said laws of the United Stajtes and Pub 
lie Resolution No. 47, 72nd Congress, approved Janu- 
arv 14, 1933, in part as follows: 

“Whereas the Washington Railway and Electric Com¬ 
pany (hereinafter referred to as the ‘Washington Com¬ 
pany’) and the Capital Traction Company (hereinafter re¬ 
ferred to as the ‘Capital Company’), street railway com¬ 
panies now operating in the District of ColurAbia, are or¬ 
ganized in accordance with special Acts of the Congress 
of the United States for the purposes of carrying on street 
railwav and other business;” 


(>. The Board erred in holding that from the facts in the 
record it cannot determine whether the donation of 
$3,000.00, paid by the petitioner to the Community Chest 
of Washington, D. C., in 1929, is an allowable deduction and 
in also holding that judgment should be entered for the 
respondent. 

7. The Board of Tax Appeals’ decision is not supported 
bv the evidence nor bv the findings of fact made bv it. 

Wherefore your petitioner prays that the decision ren¬ 
dered against it, by the Board of Tax Appeals, l|e reviewed, 
reversed and set aside by this Honorable Coujrt, and for 
such other and further relief as the Court may j deem meet 
and proper in the premises. 

THE CAPITAL TRACTION COMPANY, 

Petitioner, 

Bv JOHN H. HANNA, 

President. 


29 District of Columbia, To wit: j 

John H. Hanna, being duly sworn, states that lie is Presi¬ 
dent of The Capital Traction Company, petitioner; that 
he knows the contents of the foregoing petition; that to the 
best of his knowledge, information and belief the ’statements 


i 
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contained therein are true; and that the assignment of er¬ 
rors are well taken and intended to be argued. 

JOHN H. HANNA, 

President The Capital Traction Company. 

Subscribed and sworn to before me this 2d dav of June, 

• / 


[Seal of John Fleming, Notary Public, District of Co¬ 
lumbia.] 

JOHN FLEMING, 

Notary Public. 

My commission expires November 19th, 193(5. 

GEORGE E. HAMILTON, 

JOHN F. McCARRON, 

Attorneys for Petitioner. 

30 Filed Jult 22, 1933. V. S. Board of Tax Appeals. 

Statement of the Evidence. 

United States Board of Tax Appeals. 

Docket No. 60431. 


The Capital Traction Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 


The above-entitled cause came on for hearing before the 
Honorable Edgar J. Goodrich, member of the United States 
Board of Tax Appeals, on the 29th day of November, 1932, 
at Washington, D. C., the petitioner being represented by 
George E. Hamilton, Esquire, and John F. McCarron, Es¬ 
quire, and the respondent by Carl R. Perkins, Esquire. 

Petitioner’s Evidence. 


At the hearing before Mr. Goodrich, the following tes- 
timonv was introduced: 

Petitioner and respondent agreed to the introduction of 
certain Exhibits by petitioner, namely, Exhibits No. 1 and 


25 


i 

GUY T. HELYERING, COMMR. OF INTERNAL pEV. 

No. 2, which were admitted in evidence and marked ‘‘Peti¬ 
tioner’s Exhibit No. 1” and “Petitioner’s Exjiibit No. 2” 
as follows: 

31 Petitioner’s Exhibit No. 1, copy of certificate of 
incorporation of the Community Chest of Washing¬ 
ton, D. C. I 

Petitioner’s Exhibit No. 2, copy of card made out by 
The Capital Traction Company to the Community Chest of 
Washington, D. C., showing payment of $3,000.00, divided 
into four quarters of the year 1929 on said cjard by said 
petitioner and on the back of said card is showjn the list of 
organizations that are members of the Community Chest. 
(Record, pp. 3 and 4.) 


The respondent admitted that The Capital Traction Com¬ 
pany, a corporation, petitioner, that the payments, totalling 
$3,000.00, had been made to the Community Che 
ington, I>. C., in 1929, by petitioner (Record, p. 4j 


st of Wasli- 
). 


Henry D. Crampton, a witness, called in bejhalf of the 
petitioner, testified that his home address is Washington, 
D. C., and that his occupation is Secretary-Treasurer and 
Vice President of The Capital Traction Comjpany, peti- 
tioner; that his duties are that he is in charge oft the Treas¬ 
urer’s and Secretary's office and of the claims department 
of petitioner and sometimes when the Preside jit is indis¬ 
posed or absent, he acts in an official capacity fo^- him. The 
Federal income tax returns of petitioner are njmde in his 
office which is under his general supervision apd he goes 
over the said returns when they are made out And he also 
signs them in his official capacity. He has been Vice 
32 President and Secretary-Treasurer of The Capital 
Traction Company since 1920 or 1921. He is familiar 
with the Federal income tax return made by tlie 3 ) petitioner 
in the year 1929 and that the purpose of the contribution of 
three thousand dollars to the Community Chest of Wash- 
ington, D. C., made by petitioner in 1929, was because peti¬ 
tioner contributed money to hospitals and charitable insti¬ 
tutions with the hope that its employees could get the bene¬ 
fit of it in the event of illness or sickness. Mr. Crampton 
stated he knew in many instances of illness in tljic families 
of the company’s employees, that they would Call up the 
office, call up the various departments and one of the com- 
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pany’s clerks would call up the hospital and oftentimes 

they would have a nurse to go, a visiting nurse, and look 

over the case, and in manv instances it was not necessarv 

for the person who was ill to be taken to the hospital. The 

purpose of the visiting nurses’ visit, he states, is done in 

order that the employees may get back to work quicker than 

ordinarily they would. Mr. Crumpton does not know how 

often or when employees go to the hospital but he stated he 

could check up on the visiting nurse calls. He stated he 

knew that employees of The Capital Traction Company 

have a right to go to the various hospitals listed by the 

Communitv Chest and receive treatment when tliev were 
« • 

ill but he has no record of the details of that, as to when and 
how they went there. The Capital Traction Company 
designated certain hospitals and visiting nurses to receive 
its contribution to the Community Chest. Mr. Crumpton 
further testified, on cross examination, that The 
33 Capital Traction Company maintained no hospital 
of its own. that whenever its employees were injured 
in the performance of their duties, they were sent to some 
hospital and the| company always paid the bill. The earn¬ 
ings of The Capital Traction Company, lie stated, were in¬ 
creased by reason of the donation to these hospitals because 
the employees are probably kept in better physical condi¬ 
tion—if they get sick, the company promptly gets a visiting 
nurse to go visit the sick employee or employees and they 
get back on the job quicker, and for the welfare of its em¬ 
ployees also. lie also testified that benefits result in in¬ 
creased efficiency of the employees but it would be hard to 
pick out individual cases for calls frequently come to the 
company's office; stating that someone is ill and the com¬ 
pany at once gets in touch with the visiting nurses and have 
them go out and look after the employees that are ill and 

in a lot of cases tliev can do whatever is necessarv them- 

• • 

selves and the empovees that are ill do not have to go to any 
hospital for their treatment. 

The Board of Directors, he stated, authorized the dona¬ 
tion made in 1929; that he is not a member of the Board and 
did not recall that he was present at any discussions of the 
Board as to the advisability of making such donations when 
under consideration. He had no voice in the decision and 


he had no vote—the authority would have to be obtained 
from the Board of the company. He could not state 
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whether the amount of three thousand dollar^ donated to 
the Community Chest compares to the amount formerly 
spent for hospital bills for employees of the cojnpany. 
(Record, pp. 5 to 11, inclusive.) 


petitioner’s 

Corporation, 


The respondent, in its answer to the 
.‘>4 petition, admitted that petitioner is a 

that its principal office is at 36th aiul M Streets 
Northwest, Washington, R. C., that the notice of deficiency 
was mailed to the petitioner on October 1,1931 and that the 
taxes in controversy are income taxes for the calendar year 
1929 and are for $175.22. 

The foregoing contains the substance of all the evidence 
introduced at the hearing in this case before the United 
States Board of Tax Appeals and this statei lent of the 
evidence is duly stated, approved, and signed, and ordered 
to be made a record in the above-entitled cause this 22 day 
of Julv, A. D. 1933. 

EDGAR J. GOODRICH, 
Member United States Board of Tax Appeals. 

Respondent consents to this Statement of the Evidence. 
(S.) E. BARRETT PRETTYMANJ 

General Counsel, 
Bureau of Internal 


I Revenue. 
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U. S. Board of Tax Appeals. 
Docket 60431. 
Petitioner’s Exhibit 1 
Admitted in Evidence, Nov. 29, 1932. 


Certificate of Incorporation of the Community Chest of 

Washington, I). C. 

We, the undersigned, all of whom are citizens of the 
United States and a majority of whom are residents of the 
District of Columbia, being desirous of incorporating the 
Communitv Chest of the District of Columbia, I under the 

• * , j 

provisions of sub-Chapter 3 of Chapter 18 of the Code of 
Law for the District of Columbia, do hereby certifv as 
follows: 


i 
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First. The name and title by which this association will 
be known in law is Community Chest of Washington, D. C. 

Second. The Term of its existence shall be perpetual. 

Third. The particular purposes and objects for which 
this association is formed are to raise through solicitation 
or otherwise to collect, receive and hold funds for the use 
and benefit of such corporations, organizations and agencies 
engaged in social welfare or charitable work in the District 
of Columbia, as this association shall determine: to dis¬ 
tribute these funds among these corporations* organiza¬ 
tions and agencies: and to promote, develop, maintain and 
co-ordinate social, welfare and charitable work in the Dis¬ 
trict of Columbia, so far as mav be necessarv to earrv out 
the above purposes effectively and economically. 

Fourth. The number of Trustees for the first vear of the 
existence of the association shall be not less than tliirtv 
(30) and not more than one hundred (100). 

In testimonv whereof we have hereunto subscribed our 
% 

names in the District of Columbia on the — dav of -, 

A. D., 1928. 


District ok Columbia, >>•; 

I,-, a Xotarv Public in and for the District of 

Columbia, do hereby certify, etc. (usual acknowledgement 
before Notary Public for each incorporator). 

(Here follow diagrams marked pages 36 and 37.) 

38 Filed duly 12, 1033. I . S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 60431. 


The Capital Traction Company, Petitioner, 

vs. 

Commissioner ok Internal Revenue, Respondent. 

P'r(tripe for Transcript of Record. 

To the Clerk of| the United States Board of Tax Appeals: 

You will please prepare and, on or before the second day 
of August, 1933, transmit to the clerk of the Court of Ap- 
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peals of the District of Columbia, certified co 
following documents in the above entitled case: 

1. Docket entries of proceedings before the U 
Board of Tax Appeals. 

2. Petition. 

3. Answer to petition. 

4. Findings of fact and opinion of the Board. 


pies of the 
lited States 


e Board. 


5. Decision (order of redetermination) of tl: 

6. Petition for review to the Court of Appeals of the 

District of Columbia. | 

7. Statement of evidence as settled by the Bo^rd. 

8. This designation of record. 

9. Petitioner’s Exhibits #1 and ir2, annexed to state¬ 

ment of the evidence. 

39 10. Stipulation as to Venue. 

The foregoing to be prepared, certified and trans¬ 
mitted as required by law and the rules of the Court of 
Appeals of the District of Columbia. 

(Sgd.) GEORGE E. HAMILTON, 

(Sgd.) JOHN F. Mc.CARRON, 

Attorneys for The Capital Traction 
Company, Petitioner, Uniton Trust 
Bail (liny, Washington, J). j C. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 11th dav of July, 1933. 

(Sgd.) E. BARRETT PRETTYMAN, j 

General Counsel, ] 

Bureau of Internal Revenue, 

Attorney for Respondent. 

40 United States Board of Tax Appeals, Washington. 

Docket No. 00431. ! 

The Capital Traction Company, Petitioiier, 

v. 

* Commissioner of Internal Revenue, Respondent. 

Certificate. I 

I, B. D. Gamble, clerk of the U. S. Board Tax Appeals, 


do hereby certify that the foregoing pages, 1 


to 39, in- 
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elusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
niv office as called for by the Principe in the appeal as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the. Tinted States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 28th day of 
July, 1933. 

[Seal T. S. Board of Tax Appeals.] 

! B. I). GAMBLE, 

Clrrk United States Board of Tax Appeals. 

Endorsed onjeover: Board of Tax Appeals. Xo. 603b. 
Tlie Capital Traction Company, appellant, vs. Guy T. 
Helvering, Commissioner of Internal Revenue. Court 
of Appeals, District of Columbia. Filed Jul. 31, 1933. 
Henry AY. Hodges, Clerk. 
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(tart of Apppab nf tljp iistrirt of Columbia 

APRIL TERM, 1933 


No. 6036 


THE CAPITAL TRACTION COMPANY, APPELLANT, 

VS. I 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, APPELLEE. 


ON PETITION FOR REVIEW FROM TIJE UNITED 
STATES BOARD OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


Previous Decision. 

The only previous decision in the present cajse is that of 
the Board of Tax Appeals, which will be found in 27 B. T. A. 
926. | 

Jurisdiction. 

This appeal is prosecuted under Sections 10Q1, 1002, and 
1003 of the Revenue Act of 1926 (44 Stat. 9,109) as amended 
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by Section 603 of the Revenue Act of 192S and Section 1101 
of the Revenue Act of 1932 and by stipulation of the appel¬ 
lant and appellee. The Board’s Opinion and Findings of 
Fact were filed March 15, 1933; Order of Redetermination 
was filed on March 21, 1933; and Petition for Review was 
filed on June 3, 1933 (Rec. pp. 2, 14, 15). 


Questions Involved. 

Two questions are involved in appellant’s appeal: 

First. The Commissioner of Internal Revenue, appellee, 
erred in adding donation of $3,000.00 to the income of ap¬ 
pellant for the year 1929 when said amount which had been 
donated by appellant to the Community Chest of Washing¬ 
ton, D. C., was a deductible item. 

Second. The Board of Tax Appeals erred in holding 
that 


“petitioner has failed to produce facts respecting 
itself, its business, and the relation thereto of its con¬ 
tribution from which we can determine whether the 
donation mav be so classified.’’ 


Assignment of Errors. 

Appellant assigns the following errors of the Board for 
review bv this Court: 

1. The Board has erred in its application to appellant of 
Section 23(a) of the Internal Revenue Act of 1928 as 
follows: 


“In computing net income there shall be allowed as 
deductions: 

“(a) Expenses.—All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable year in 
carrving on anv trade or business, including a reason- 
able allowance for salaries or other compensation for 
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personal services actually rendered; traveling expenses 
(including the entire amount expended for meals and 
lodging, while away from home in the pursuit of a 
trade or business; and rentals or other payments re¬ 
quired to make as a condition to the continued use or 
possession, for purposes of the trade or business, 
of property to which the taxpayer has not taken or is 
not taking title or in which he has no equity.” 

in holding: 

44 Such corporate contributions, to be deductible from 
gross income, must fall within the provisions of sec¬ 
tion 23(a), 1928 Act, and article 262 of Regulations 74, 
as ‘ordinary and necessary expenses paiq or incurred 
during the taxable year in carrying on pny trade or 
business’.” 

2. The Board has erred in attempting to joifi Article 262 
of Regulations 74 with Section 23(a) of the Internal Rev¬ 
enue Act of 1928. Article 262 of Regulation^ 74, dealing 
with “Donations by Corporations” has no relation what¬ 
soever to Section 23(a) of the Internal Revjenue Act of 
1928 as said Subsection (a) of said Section 23, deals with 
a separate deduction, namely, “Expenses”, and not “Do¬ 
nations”. Article 262 of Regulations 74 is a^ follows: 

“Art. 262. Donations by Corporationk—Corpora¬ 
tions are not entitled to deduct from gjross income 
contributions or gifts which individuals mav deduct 
under section 23 (n). Donations made by a| corporation 
for purposes connected with the operation of its busi¬ 
ness, however, when limited to charitable institutions, 
hospitals, or educational institutions cohducted for 
the benefit of its employees or their dependents are 
a proper deduction as ordinary and necessary ex¬ 
penses. Donations which legitimately represent a con¬ 
sideration for a benefit flowing directly to the cor¬ 
poration as an incident of its business aipe allowable * 
deductions from gross income. For example, a street 

9/7 

- ( L 
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railway corporation may donate a sum of money to 
an organization intending to hold a convention in the 
city in which it operates, with the reasonable expecta¬ 
tion that the holding of such convention will augment 
its income through a greater number of people using 
the cars. Sums of money expended for lobbying pur¬ 
poses, the promotion or defeat of legislation, the ex¬ 
ploitation of propaganda, including advertising other 
than trade advertising, and contributions for campaign 
expenses, are not deductible from gross income.” 


deals with the question of “Donations by Corporations”. 
It will thus be seen that the Board has elearlv erred in 
attempting to join Section 23 (a) of the 1928 Internal Rev¬ 
enue Act to Article 262 of Regulations 74, as applied to 
the facts in this case. 


3. The Board erred in not finding as a fact that the dona- 
tion of the said $3,000.00 by appellant was denied by the 
Commissioner of Internal Revenue on the ground that the 
said contribution is not an allowable deduction within the 
meaning of Article 262 of Regulations 74. 


4. The Board erred in not finding as a fact that the ap¬ 
pellant’s employees by reason of the said donation of 
$3,000.00, paid by it to the Community Chest of Wash¬ 
ington, I). C., are entitled to treatment at any hospital 
under the Community Chest of Washington, I). C., and also 
to services of the Instructive Visiting Nurses Society of 
Washington, D. C. 


5. The Board erred in not taking judicial notice and in¬ 
cluding in its findings of fact the following laws of the 
United States: 
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“March 3, 1891. Stats. 26, p. 835. 


An Act to Amend the Charter of the Rock\ 


Creek Rail- 


ivay Company of the District of Columbia. 

Rock Creek Rv. Co. 

•> 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America\in Congress 
assembled , That in addition to the powers and privi¬ 
leges heretofore conferred upon the Rock Creek Rail¬ 
way Company of the District of Columbia by its act 


[my shall be, 
red to buy, 


of incorporation as amended, the said compel 
and it hereby is, authorized and empowd 
lease, hold, and operate, or otherwise to contract, re¬ 
specting the railway in the State of Maryland, now 
constructed or which mav hereafter be constructed, bv 
the Chevy Chase Land Company of Montgomery 
County, Maryland, and which connects, or may con¬ 
nect, with the present line of said Rock Creek Rail¬ 
way Company, and to have respecting such connecting 
line the same powers and privileges as it now has or 
hereafter may have respecting its own line of railroad 
not inconsistent with the laws of Maryland, and fur¬ 
ther, that the said Rock Creek Railway Company of 
the District of Columbia shall be, and it hereby is, 
authorized to issue its bonds to aid in paying for the 
construction and equipment of its railroad, and the 
purchase and lease, construction, and equipment of 
any and all future acquisitions and extensions as 
hereinbefore are, or that may hereafter b<|!, provided 
for, and to secure the said bonds by mortgage or deed 
of trust of its rights of way, and all its property of 
what kind soever, whether real, personal, or mixed, 
including its franchises as a corporation, and as proof 
and notice of the legal execution and effectual deliv¬ 
ers of anv such mortgage or deed of trust, the same 
shall be filed and recorded in the office of tlje recorder 
of deeds for the District of Columbia: Provided, how¬ 
ever, That the bonds hereby authorized sjiall at no 
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time exceed in the aggregate amount of their face value 
one-half of the capital stock of said company actually 
subscribed and paid in: And provided further, That 
for the purpose of fixing the amount of the capital 
stock of said company the cost of purchase or lease, 
construction, or equipment of the acquisition and ex¬ 
tension aforesaid shall be deemed as a part of the 
actual cost i of the rights of way, construction, equip¬ 
ment, motive power, and necessary lands and build¬ 
ings, as provided for by the third section of the act 
amending the charter of the said company, approved 
May twenty-eighth, eighteen hundred and ninety, and 
the time for the completion of said road is hereby ex¬ 
tended six months from and after the twentieth of 
November, eighteen hundred and ninetv-one. 

“That Congress reserves the right to alter, amend, 
or repeal this act. 

Approved March 3, 1891.” 

“March 1, 1895. Stat. 28, p. 700. 


An Act Relative to Rock Creek Railway Company 
of the District of Columbia. 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled , That the Rock Creek Railway Company of 
the District of Columbia, being authorized thereto by 
a vote of the owners of a majority of its capital stock, 
may contract with any street railway company own¬ 
ing or operating a connecting or operating a connect¬ 
ing or intersecting line for the joint management, lease, 
or purchase of such connecting or intersecting line or 
lines and operate the same in connection with its origi¬ 
nal line, and in case of such contract may provide the 
means necessary by an increase of its capital stock, not 
to exceed the actual consideration paid of the actual cost 
of the necessary equipment: Provided. That only one 
fare, not exceeding the rate now authorized by law 
shall be charged for a single continuous ride in the 
District of Columbia over all the lines affected by such 
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contract or any part thereof; and any shch company 
owning connecting or intersecting line is I hereby em¬ 
powered, when authorized by a vote of a imajority of 
its stockholders, to enter into such contract: Provided, 
further, That nothing in this act shall l^e construed 
to impair or abridge the right of Congress at any 
time to regulate the operation of such lipne or lines, 
or to release any railway company or conipanies thus 
contracting, in whole or in part, from any obligation 
or restriction imposed by its original charter or by 
any law of Congress subsequently enacted, except as 
provided herein, and Congress hereby reserves the 
right to alter, amend, or repeal this act. In the event 
of the said company entering into such contract as is 
contemplated by this act, it is hereby authorized, fit 
deemed advisable by its directors, to change its name 
from the Rock Creek Railway Company of It he District 
of Columbia to that of ‘The Capital Trqction Com¬ 
pany. ’ 

Approved March 1, 1895.” 

i 

1 

Under the provisions of the above Acts, The Capital 
Traction Company, having been organized as the Rock 
Creek Railway Company on March 3, 1891, an|d March 1, 
1895, as above set forth under the authority conferred in 
the Act of March 1, 1895, changed its name to The Capital 
Traction Company. 

That The Capital Traction Company is art operating 
Street Railway company in the District of Columbia and 
has been since the passage of the above quoted Acts, is 
shown bv said laws of the United States and Public Resolu- 
tion Xo. 47, 72nd Congress, approved January tl4, 1933, in 
part as follows: 

“Whereas the Washington Railway ar^d Electric 
Company (hereinafter referred to as the ‘Washing¬ 
ton Company’) and the Capital Traction! Company 
(hereinafter referred to as the ‘Capital Company’), 
street railway companies now operating in the Dis- 
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trict of Columbia, arc organized in accordance with 
special Acts of tlie Congress of the United States for 
the purposes of carrying on street railway and other 
business:” 


6. The Board erred in holding that from the facts in the 
record it cannot determine whether the donation of 
$3,000.00, paid by the appellant to the Community Chest of 
Washington, I). C., in 1929, is an allowable deduction and 
in also holding that judgment should be entered for the 


appellee. 

7. The Board of Tax Appeals' 

bv the evidence nor bv the tindin 
• • 


decision is not supported 

gs of fact made bv it. 

* • 


Statement of Facts. 


The appellant is a corporation with its principal office 
at Thirty-sixth and M Streets Northwest, Washington, 
I). C., and is engaged in operating street railway business. 
It contributed $‘>,000.00 to tin* Communitv Chest of Wash- 
ington, 1). (\, during t he year 1929 and the appellee admitted 
that The Capital Traction Company is a corporation and 
that the payments totalling $3,000.00, had been made to the 
Community Chest of Washington, I). C., in 1929 by appel¬ 
lant (Roc. p. 25). Copy of the Certificate of Incorporation 
of the Community Chest of Washington, I). C., was intro¬ 
duced in evidence before the Board of Tax Appeals, with¬ 
out objection by the appellee, and said Certificate of In¬ 
corporation of the Community Chest of Washington, D. C., 
is as follows: 


“Certificate of Incorporation of the Community Chest 

of Washington, D. C. 

“We, the undersigned, all of whom are citizens of 
the United States and a majority of whom are residents 
of the District of Columbia, being desirous of incor¬ 
porating tlie Community Chest of the District of Co- 



9 


this associa- 
lest of Wash¬ 
's hall be per- 


lumbia, under the provisions of sub-Ohapter 3 of 
Chapter 18 of the Code of Law for tile District of 
Columbia, do hereby certify as follows: 

“First. The name and title by which 
tion will be known in law is Community C 
ington, D. C. 

“Second. The Term of its existence 
petual. 

“Third. The particular purposes and objects for 
which this association is formed are to i[aise through 
solicitation or otherwise to collect, receive and hold 
funds for the use and benefit of such corporations, or¬ 
ganizations and agencies engaged in social welfare or 
charitable work in the District of Columbia, as this 
association shall determine; to distribute these funds 
among these corporations, organizations and agencies; 
and to promote, develop, maintain and co-ordinate so¬ 
cial, welfare and charitable work in the District of 
Columbia, so far as mav be necessary to carry out the 
above purposes effectively and economically. 

“Fourth. The number of Trustees for the first year 
of the existence of the association shall be not less than 
thirty (30) and not more than one hundred (100). 

“In testimony whereof we have hereunto subscribed 
our names in the District of Columbia on tihe — day of 
-, A. D. 1928. 

“District of Columbia, ss: 

l 

“I,-, a Notary Public in and for thj> District of 

Columbia, do hereby certify, etc. (usual acknowledg¬ 
ment before Notary Public for each incorporator).” 

(Rec., pages 27, 28.) 

In addition thereto, a certified card filled out by The 
Capital Traction Company and filed with the! Community 
Chest of Washington, 1). C., shows payment of the $3,000.00 
and on the back of said card is listed fifty-seven agencies 
of the Community Chest of Washington, D. C. (Rec., p. 28). 

Henry D. Crampton, Secretary-Treasurer and Vice 
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President of The Capital Traction Company, was called as 
a witness for the appellant and he testified that all Federal 
income tax returns of appellant are made under his general 
supervision; that he is familiar with the income tax re¬ 
turn of appellant for the year 1929 and the purpose of the 
contribution of the $3,000.00 to the Community Chest of 
Washington, I>. C., by appellant in that year was because 
appellant contributed money to hospitals and charitable in¬ 
stitutions with the hope that its employees could get the 
benefit of it in the event of illness or sickness and certain 


hospitals and Instructing Visiting Xurses Society are listed 

in the liftv-seven agencies of the Communitv Chest. Mr. 

% • 

Crampton testified that he knew in many instances of ill¬ 
ness in the families of the company’s employees that they 
would call up thoi office, call up the various departments and 
one of the company's clerks would call up the hospital and 
often times they would have a nurse to go, a visiting nurse, 
and look over the case, and in many instances it was not 
necessary for the person so visited who was ill to be taken 
to the hospital, lie stated that the purpose of the visiting 
nurse’s visit was done in order that the employees may get 
back to work quicker than ordinarily they would. He also 
stated that he knew the employees of the appellant had a 
right to go to the various hospitals listed by the Commu¬ 
nitv Chest and receive treatment when tliev were ill but 
» * 

he did not know how often or when tliev went there. He 


further testified that the appellant maintained no hospital 
of its own, that whenever its employees were injured in the 
performance of their duties, they were sent to some hos¬ 
pital and the company always paid the bill. He said that 
he thought the earnings of the appellant were increased by 
reason of the donation to these hospitals because the em¬ 
ployees are probably kept in better physical condition—if 
they get sick, the company promptly gets a visiting nurse 
to go visit the sick employee or employees and they get 
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back on the job quicker, and also for the welfare of its em¬ 
ployees. He testified that the Board of Directors author- . 
ized the donation of appellant made in 1929. He was not 
a member of the Board. 

(Rec. pages 25, 26, 27.) 

ARGUMENT. 

This appellant contends that it is entitled tp deduct the 
sum of $3,000.00 in its 1929 income tax returii that it do¬ 
nated to the Community Chest of Washingtop, D. C. In 
this connection, the appellant has brought itself squarely 
within the meaning of Article 262 of Regulations 74 under 
the Internal Revenue Act of 1928, heretofore set out. It is 
further shown bv the evidence in the record that a direct 
benefit goes to the employees of The Capital Traction Com¬ 
pany by reason of the appellant’s donation jo the Com¬ 
munity Chest of Washington, D. C. The character of the 
Community Chest of Washington, D. C., is shown by the 
Certificate of Incorporation which appellant has referred 
to in its Statement of Facts. The donation pi $3,000.00, 
therefore, was made to an institution of the character as 

I 

provided by Article 262 of Regulations 74 uijder the In¬ 
ternal Revenue Act of 1928. 

I 

Amended Findings Should be Madi. 

It is apparent from a reading of the record in this case 
that the Board’s findings of fact are incomplete and should 
contain all the facts adduced at the trial anc} which ap¬ 
pellant contends has not been made by the htoard in its 
findings of fact and more particularly pointed out in the 
assignment of errors set forth in this brief. It ijs important 
to show in the findings of fact the appeal in th|is case was 
taken from the Commissioner’s sixty day letter yhich shows 
that the Commissioner of Internal Revenue considered only 
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the question of the deduction of tlie said donation by ap¬ 
pellant to the Community Chest of Washington, D. C., under 
the provisions of Article 262 of Regulations 74. It is the 
only regulation under the Act of 1928 that applies to the 
question of the deductibility by appellant of the said con¬ 
tribution of $3,000.00 to the Community (’best of Washing¬ 
ton, D. C. The Commissioner gave no consideration what¬ 
soever to the provisions of Section 23(a) of the 1928 In¬ 
ternal Revenue Act as shown bv his sixtv dav letter and 

• » « 

very properly so because said Subsection of said Act deals 
with “Expenses’!’ and not “Donations”. The Secretary of 
the Treasury in [issuing his Regulations 74 under tlie In¬ 
ternal Revenue Act of 1928, does not classify “Donations" 
under “Expenses" as shown by said regulations. 

The Board erred in not taking judicial notice and in¬ 
cluding in its findings of fact the laws of the United States 
creating The Capital Traction Company and the Merger 
Resolution, defining The Capital Traction Company as an 
operating street railway company as shown by the record, 
pages 20, 21, 22 and 23. 

Under the provisions of the above mentioned Acts, as 
shown in Statement of Facts, The Capital Traction Com¬ 
pany having been organized as the Rock (’reek Railway 
Company on March 3, 1891, and March 1, 1895, as above 
set forth under the author it v conferred in the Act of March 
1,1895, changed its name to The Capital Traction Company. 

The Board’s Opinion. 

The Board has gone far afield in making the following 
statement in its opinion: 

“The record before us is regrettably inadequate for 
it contains no facts respecting the business of peti¬ 
tioner. We are not told whether petitioner was an op¬ 
erating or a holding company, nor the business in which 
engaged, if it was so engaged. We are not told what 
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medical, financial or social care petitioner was required 
or undertook in the operation of its business to give 
its employees, nor the amount it expended for those 
ends.” 

(Opinion, Record, page 12.) 

It will be seen by the record that this appellant has 


proved that it is a corporation, incorporated! 


bv Congress 


on in the In- 
•ations to de- 
> which indi- 


and doing a street car business in the District) of Columbia, 
with its principal office in Washington, D. C. (page 1 of peti¬ 
tion and answer, page 1, Rec., pp. 3, 9), and it has also 
proved bv the testinionv of its Vice President that it has 
employees (Record, pp. 25, 2(5, 27). Both are| essentials in 
order to bring appellant within the provisions (>f Article 2(52 
of Regulations 74. There is no specific provis 
ternal Revenue Act of 1928 that permits corpo 
duct from gross income, contributions or gift 
viduals may deduct under Section 23 (h) of |the Internal 
Revenue Act of 1928. Neither does Section 23(a) of the In¬ 
ternal Revenue Act of 1929 “Expenses” deal directly with 
the question of the deduction of donations m^de by a cor¬ 
poration. There is nothing in Article 262 of Regulations 74 
that requires that it must be shown whether the corporation 
is an operating or a holding company. The direct and posi¬ 
tive statement is made in the Article that corporations that 

i 

make donations 

“limited to charitable institutions, hospitals, or edu¬ 
cational institutions conducted for the tjenefit of its 
employees or their dependents” 

(Article 262, Regulations 74.) 

are proper deductions. The Community Chest of Wash¬ 
ington, D. C., composed of such agencies as tljie aforesaid, 
undoubtedlv qualifies under said article and donations bv 

I 

corporations to it are deductible. 
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It was unnecessary and even impossible for the record to 
contain specific evidence of “what medical, financial or 
social care petitioner was required or undertook in the op¬ 
eration of its business to give its employees, nor the amount 
it expended for these ends.” 

(Opinion, Record, page 12.) 

Indeed, the statement of the Board is beside the issue for 
the Board found as a fact: 

“Petitioner maintained no hospital of its own. 
When an employee was injured in performance of 
duty, he was sent to some hospital at petitioner’s ex¬ 
penses.’’ 

; (Findings of Fact, Record, page 12.) 

The Board also stated in its opinion: 

“The sole witness testified that the company’s em¬ 
ployees had the right to go to the various hospitals 

listed bv the Community Chest and receive treatment. 
• * 

Whether they had a legal right to demand medical care, 
based upon some contract or special arrangement made 
in their behalf by the company with the Community 
Chest, or whether they had only the same privilege of 
requesting aid possessed by all other citizens of the 
Community, does not appear. He testified also that, 
generally, the result of the care given by visiting nurses 
was that the employees recovered from illness more 
quickly than they would have without it and. conse¬ 
quently, lost less time from work. His conclusion was 
entirely unsupported, nor was it shown what effect, 
if any, the return of an ill employee to his duties, might 
have upon the company's operations. Such testimony 
alone reveals but little of the cause or necessity for the 
contribution made, by petitioner and, obviously, with¬ 
out some knowledge of the business and affairs of this 
corporation it is impossible for us to adjudge whether 
the contribution it made was so related and connected 

to its business as to be an ordinary and necessary ex- 

* ♦ 

pense of operation.” 

(Opinion, Record, pages 12, 13.) 
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With respect to the above, the testimony <jf appellant’s 
witness, the Vice President of appellant company, a gen- 

i 

tleman of high standing, was not in any way controverted 
and stands in the record unchallenged. It is Apparent that 
the Board has overlooked the provisions of the Charter, 
creating the Community Chest and the particular purposes 
and objects for which that association was formed show 
that it is the character of an organization that permits ap¬ 
pellant to deduct from gross income under tlje provisions 
of Article 262 of Regulations 74, the amount) contributed 
by it to the said Community Chest of Washington, D. C. 
The said Charter, as found as a fact by the Boijird, provides 

as follows: I 

* 

“Third. The particular purposes and objects for 
which this association is formed are to rpse through 
solicitation or otherwise to collect, receive and hold 
funds for the use and benefit of such corporations, 
organizations and agencies engaged in social welfare 
or charitable work in the District of Columbia, as this 
association shall determine; to distribute these funds 
among these corporations, organizations and agencies; 
and to promote, develop, maintain and' coordinate 
social, welfare and charitable work in thej District of 
Columbia, so far as may be necessary to carry out the 
above purposes effectively and economically.” 

(Findings of Fact, Record, page 11.) 

The essentials of Article 262 of Regulations 7;4 show that 
in order to deduct the donation made by appellant to the 
Community Chest of Washington, D. C., it must first be 
shown that it is a corporation and that the donation is 

“limited to charitable institutions, hospitals, or educa¬ 
tional institutions conducted for the benefit of its em¬ 
ployees or their dependents” 
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The Board in its opinion also stated: 

“Perhaps it was assumed, because trial of this case 
was held in Washington, D. C., where petitioner’s prin¬ 
cipal office is located and where the offices of this Board 
are maintained, that we should take notice of these 
matters concerning itself and its business which peti¬ 
tioner has failed to prove. If such an assumption was 
made, it was ill-founded. In the determination of pro¬ 
ceedings before us we are bound strictlv to the evi- 
deuce of record, save as to such matters as may be 
properly a subject of judicial notice.” 

(Record, page 13.) 


In the light of the United States laws, creating The Capi¬ 
tal Traction Company, and the Merger Resolution defining 
it as an operating street railway system, the above quoted 
excerpt from the Board’s opinion needs no further answer. 

In view of what is actually contained in the record, it is 
difficult to follow the reasonings of the Board, or to find 
justification for its holding that “the petitioner has failed 
to produce facts respecting itself, its business and the rela¬ 
tions thereto of its contribution from which we can deter¬ 
mine whether the donation may be so classified.” 

The following facts have been proved as shown in the 
record: 


First. That The Capital Traction Company is a corpora¬ 
tion and operating street railway company in the District 
of Columbia. 

Second. That the appellant contributed $3,000.00 to the 
Community Chest of Washington, D. C., and deducted the 
said amount in its income tax return for 1929. 

Third. That the Community Chest of Washington, D. C., 
is composed of charitable institutions, hospitals, and edu¬ 
cational institutions. 
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Fourth. That the uncontradicted testimony of Vice 
President Crampton of The Capital Tractioh Company, 
appellant, shows that its employees can and do avail them¬ 
selves of the benefits afforded by said charitable institu¬ 
tions, hospitals and educational institutions as! well as the 
Instructing Visiting Nurses Society of Washington, D. C., 
under the Community Chest of Washington, D r C. 

i 

The Evening Star Decision. 

i 

In the recent decision of The Evening Star Newspaper 
Company vs. Commissioner of Internal Revenue, promul¬ 
gated July 27, 1933, 28 B. T. A. 762, the Board of Tax Ap¬ 
peals held that the petitioner is entitled to thb deduction 
made by it to the Community Chest of Washington, D. C. 
The Board found as a fact that petitioner 

“In 1929 and 1930 the petitioner’s board of directors 
authorized and the petitioner made contributions to 
the chest, in the respective amounts of $120,000 and 
$25,000.” 

(Opinion, page 2.) 

In the case of The Capital Traction Company vs. Com¬ 
missioner of Internal Revenue, appellant here, the Board 
found as a fact: 

“Petitioner pledged to the Community Chest in 1929, 
without designation to particular member agencies, 
$3,000 and paid its pledge during that year. On its 
return for 1929 it deducted this amount frorji its gross 
income. Respondent disallowed the deduction and from 
that action arises the deficiency here in controversy.” 

(Record, plage 11.) 

1 

The Board also found as a fact in the Evening Star case, 
supra: 

“The petitioner has about 600 employees, Vho would 
participate in the benefits to be conferred by the chest 
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to the same extent as other residents of Washington. 
Before 1929 the petitioner contributed to such charities 
as it deemed worthy and employed a visiting nurse at 
an expense of about $1,500 a year. After the chest 
began to function, those activities ceased.” 

(Opinion, pages 2, 3.) 

In the case of The Capital Traction Company, appellant 
here, the Board found as a fact : 

“Petitioner’s contribution was made in the hope that 
its employees ‘could get the benefit of it in the event 
of illness.’ When a report of illness of an employee 
was made to petitioner’s office some one there would 
request one of the member agencies to send a visiting 
nurse to the home of the employee. Frequently it hap- 
pened that the nurse was able to render the assistance 
needed and hospitalization was unnecessary. Peti¬ 
tioner maintained no hospital of its own. When an 
employee was injured in performance of duty, he was 
sent to some hospital at petitioner’s expense.” 

' (Record, pages 11, 12.) 

In the Evening Star case, supra, the Board in its opinion 
stated: 


“The contributions were reasonable in amount when 
compared with the net income of the petitioner. In 
our opinion they had a reasonable and direct relation 
to its business.” 

(Opinion, page 4.) 

The facts in The Capital Traction Company case, appel¬ 
lant here, show that the amount of its contribution was rea¬ 
sonable in amount and that it had a reasonable and direct 
relation to its business. The Board further held in The 
Evening Star case, supra, as follows: 

“Counsel for the respondent points out that the peti¬ 
tioner’s witnesses were unable to show any specific 
gain in dollars arising from the contributions. This 
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be beneficial 
for them to 


is an unreasonable demand. Alexander Sprunt & Son, 
Inc., 24 B. T. A. 599; Matson Navigation C<1., 24 B. T. A. 

7 7 W | 7 

14. It is sufficient that the directors had reasonable 
grounds to believe that their actions would 
to the corporation. It was not necessary 
expect additional gain. It was sufficient that they, 
with reasonable grounds, expected that it would pre¬ 
vent a loss. Kornhauser v. United States, 276 U. S. 
145. Under either aspect we think the petitioner is 
entitled to the deductions claimed.’’ 

(Opinion, page 4.) 

It is submitted that the Board of Tax Appeals cannot 
deny The Capital Traction Company the right jo deduct its 
contribution to the Community Chest of Washington, D. C., 
in view of the facts as found by the Board. The Capital 
Traction Company case, appellant here, comes squarely 
within the decision of the Board of Tax Appeals in The 
Evening Star Newspaper Company case, supra . 

The appeal should be sustained. j 

Respectfully submitted, j 

George E. Hamilton, 

John F. McCarrGn, 
Attorneys for j^ppellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 


Xo. 0036 


The Capital Traction Company, petitioner 


v. 


Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


OX PETITIOX FOR REVIEW OF DECISIOX OF THE EXITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 10-14) 
which is reported in 27 B.T.A. 926. I 

I 

JURISDICTION 

i 

This appeal involves corporation income taxes for 
the calendar year 1929, in the amount of $17o[22, 
and is taken from a decision (order of redetermina- 
tion) of the Board of Tax Appeals entered March 121, 
1933 (R. 14). The case is brought to this Court by 

petition for review filed June 3, 1933 (R. 15-34), 

(i) 



') 


pursuant to the provisions of the Revenue Act of 
1926, c. 27. Sections 1001-1003, 44 Stat. 9, 109-110 
(U.S.C.App., Title 26, Secs. 1224-1226), as amended 
by the Revenue Act of 1932, Section 1101, c. 209, 47 
Stat. 169 (U.S.C.Supp. VI, Title 26, Sec. 642). 


QUESTION PRESENTED 

Whether the donation or contribution made in 1929 
by petitioner to the Community Chest of Washing¬ 
ton. D.C., constitutes a statutorv ordinarv and 

% %. 

necessary expense of carrying on petitioner's busi¬ 
ness. 

This is determinative of whether or not it is deducti¬ 
ble from petitioner’s gross income for that year. 


STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852. 45 Stat. 791: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be 
allowed as deductions: 

(a) Expenses .—All the ordinary and neces¬ 
sary expenses paid or incurred during the 
taxable year in carrying on any trade or busi¬ 
ness, including a reasonable allowance for 
salaries or other compensation for personal 
services actually rendered: traveling expenses 
(including the entire amount expended for 
meals and lodging) while away from home in 
the pursuit of a trade or business: * * *. 

* * * * * 

(n) Charitable and other contributions .—In 
the case of an individual contributions or gifts 
made within the taxable year * * *. 
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regulations 74: 

Art. 262. Donations by corporations.^— Cor¬ 
porations are not entitled to deduct fronji gross 
income contributions or gifts which individuals 
may deduct under section 23 (n). Donations 
made by a corporation for purposes connected 
with the operation of its business, hojvever, 
when limited to charitable institutions, hospi¬ 
tals, or educational institutions conducted for 
the benefit of its employees or their dependents 
are a proper deduction as ordinary and neces¬ 
sary expenses. Donations which legitimately 
represent a consideration for a benefit flowing 
directly to the corporation as an incident of 
its business are allowable deductions from 
gross income. For example, a street railway 
corporation may donate a sum of money to an 
organization intending to hold a convention 

.i 

in the city in which it operates, witjh the 
reasonable expectation that the holding of 
such convention will augment its income 
through a greater number of people using the 
cars. Sums of money expended for lobbying 
purposes, the promotion or defeat of legisla¬ 
tion, the exploitation of propaganda, in¬ 
cluding advertising other than trade advertis¬ 
ing. and contributions for campaign expanses, 
are not deductible from gross income. ! 

STATEMENT OF FACTS 

The facts, as found by the Board of Tax Apjpeals, 
are substantiallv as follows (R. 11-12): 

Petitioner is a corporation maintaining its principal 
office in Washington, D.C. The Community Chest 
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of Washington, D.C., is also a corporation organized 
and existing under the laws for the District of Colum¬ 
bia and engaged in activities commensurable to the 
powers ascribed to it by charter, as follows: 

Third. The particular purposes and objects 
for which this association is formed are to raise 
through solicitation, or otherwise, to collect, 
receive, and hold funds for the use and benefit 
of such corporations, organizations, and agen¬ 
cies engaged in social welfare or charitable 
work in the District of Columbia, as this asso¬ 
ciation shall determine: to distribute these 
funds among these corporations, organizations, 
and agencies; and to promote, develop, main¬ 
tain, and coordinate social, welfare, and chari¬ 
table work in the District of Columbia, so far 
as mav be necessarv to carry out the above 
purposes effectively and economically. 


In 1929 the Community Chest comprised 57 
“member” organizations or agencies variously en¬ 
gaged in charitable, educational, and social welfare 
activities which derived financial support from the 
Chest. Contributors to the Chest were permitted 
to designate whatever member agencies they wished 
to be the distributees of their gifts. In the absence 
of such designation, the Chest would distribute the 
contribution pro rata according to their budgets. 

In 1929 petitioner pledged $3,000 to the Chest, 
without designation to any particular member agen¬ 
cies, and paid the pledge during that year. Peti¬ 
tioner deducted such amount from the gross income 
on its 1929 income tax return. Respondent dis- 
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allowed the deduction and asserted the deficiency 

«/ 

here in controversy. 

Petitioner's contribution was made in tlje hope 
that its employees “ could get the benefit of it in the 
event of illness." When sickness of an employee 
was reported to petitioner's office, it would request 
one of the member agencies of the Chest to send a 
visiting nurse to the employee's home. Frequently 
the nurse was able to render the assistance needed 
and thus obviate the necessity of hospitalization. 
Petitioner maintained no hospital of its own. When 
an employee was injured in the performance Of duty, 
he was sent to some hospital at petitioner's expense. 

On the basis of the foregoing facts, the Board 
affirmed the Commissioner's determination (lit. 5-9) 
that the contribution in question did not constitute 
a statutory, ordinary, and necessary expense of carry¬ 
ing on petitioner's business (R. 10-14). The Board 
thereupon entered an order redetermining peti tioner’s 
tax liability accordingly (R. 14). From the Order so 
entered, petitioner took this appeal (R. 15-^4). 

SUMMARY OF ARGUMENT 

Petitioner’s donation to the Community Chest was 
disallowed as a deduction by the Commissioner. 
The Board of Tax Appeals affirmed on the ground 
that the taxpayer had not produced essentiajl facts 
to enable it to determine whether or not, as required 
bv the regulations, the donation was so reasbnablv 
related to the business within its ordinary scopje as to 
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constitute an ordinary and necessary expense of 
carrying on the business. 

Petitioner contends that the evidence shows that 
its employees benefited directly by reason of the 
donation and that therefore it is an allowable de¬ 
duction, under the regulations, as was held by the 
Board in a somewhat analogous case. 

The law makes no provision for such a deduction 
by corporations, as it does for individuals. There¬ 
fore. if deductible at all, it must be as an ordinary 
and necessary business expense as provided by the 
statute. The regulations, obviouslv in harmonv 
with the statute, provide that such donations, to be 
deductible, must be shown to have been made to 
organizations conducted for the benefit of the tax¬ 
payer or its employees and must represent a benefit 
flowing directly to the taxpayer as an incident of its 
business. 

Clearlv the essential facts necessarv to determine 
the issue favorable to the taxpayer are not contained 
in the record. The record does not show; that the 
donation was directly connected with the business: 
that it reasonably bore any relation to the ordinary 
scope of the business: that it was made for purposes 
connected with the operation of the business: that 
the donee organization was conducted for the benefit 
of the taxpayer's employees, who advantaged thereby 
if at all, merely like the general public: that the dona¬ 
tion represented a consideration for benefits flowing 
directly *to the taxpayer; that the taxpayer's em¬ 
ployees when sick, could demand treatment from any 
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of the member hospitals, or that they were proper 
subjects of charity, or what medical or otlJer care 
petitioner was required or undertook to give its em- 
ployees, or the amount expended therefor. | More¬ 
over, it is not shown that the donation was reason¬ 
able in amount compared with petitioners net 
income; whether it increased petitioner's earnings, 
or whether it was directly beneficial to the corpora¬ 
tion ; or how the amount of the donation compared 
with amounts spent in former years for its employees 7 
hospital bills. The record does show, however, that 
petitioner did not designate any particular rjiember 
hospitals as recipients of the donation, and thaj: when¬ 
ever its ill employees were treated in hospitals, 
petitioner always paid the bills. 

Contributions to the Community Chest are prima 
facie charitable for the alleviation of the popr and 
needy of the community. It is not apparent or 
shown how such donations could advance petitioner's 
business or increase its income. It is obvious, there¬ 
fore, that they do not constitute business expenses 
as contemplated by the statute. They did npt pro¬ 
duce income, as it has been held, expenses Should. 
They are too remote and indirect to be deductible 
as business expenses, since they were not reasonably 
related to the conduct of the business. The Board 
and the courts have consistently so held, cohtrary 
authority being distinguishable. 
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ARGUMENT 

The donation made by petitioner in 1929 to the Community 
Chest of Washington, D.C., does not constitute a statutory 
ordinary and necessary expense of carrying on its busi¬ 
ness, and therefore it is not deductible from petitioner’s 
gross income for that year 

In 1929 petitioner donated $3,000 to the Commu¬ 
nity Chest of Washington, D.C., a charitable organ¬ 
ization (R.i 27-28), and deducted such amount on 
its income tax return for that year (R. 11). 
Respondent disallowed the deduction on the ground 
that the donation was not shown to have represented 
a consideration for benefits flowing directly to the 
corporation or to its employees as an incident of its 
business, as required by the regulations, petitioner’s 
employees being entitled to receive only the same 
consideration as the general public (R. 7, 8). The 
Board of Tax Appeals, affirming the Commissioner's 
determination, held that petitioner's contribution to 
the Chest, in the absence of an express statutory pro¬ 
vision therefor, is not deductible unless it is an ordi¬ 
nary and necessary expense of carrying on the tax¬ 
payer's business, and that petitioner had not produced 
the necessary facts concerning its business and affairs 
sufficiently to enable the Board to adjudge whether 
or not the contribution is so related to and connected 
with the business within its ordinary scope as to con¬ 
stitute such an expense (R. 10, 12-14). 

Petitioner argues as follows: Its case falls squarely 
under the provisions of Article 262 of Regulations 
74, supra , and the evidence shows that its employees 
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benefited directly by reason of the donation (Br. 11, 
16-17). The Board should have found that appeal 
was taken from the Commissioner's determination 
which properly gave consideration only to the de¬ 
duction of the donation under Article 262 and not 
under Section 23 (a) of the 1928 Revenue Act. supra, 
which deals only with expenses (Br. ll)j. The 
Board should have taken notice of the United States 
statutes creating and defining petitioner as an 
operating street railway company (Br. 12). The 
Board erred in stating that the record contained no 
facts concerning the nature of petitioner’s Business 
and what medical, financial, or social care petitioner 
was required or undertook to give its employees or 
the amounts expended therefor in the operation of 
its business, petitioner having proved that it is an 
operating street railway company, and that it has 
employees, which bring it under Article 262, supra 
(Br. 12-13). Section 23 (a) does not permit cor¬ 
porations, as it does individuals under Section 23 (n) 
of that Act, supra, to deduct contributions or gifts, 
but that the Regulations (Art. 262) allow corpora¬ 
tions to deduct donations, like petitioner’s, ipade to 
institutions for the benefit of their employees (Br. 13). 
It is the character of the donee organization which 
is determinative of whether or not contributions of 
corporate donors are deductible under the regula¬ 
tions, and the Community Chest is of such character 
as to make petitioner’s donation deductible (Br. 15). 
Finally The Evening Star Newspaper Co. v. Com- 

i 
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missioner , 28 B.T.A. 762, holding that the corporate 
taxpayer there was entitled to deduct its donation 
to the Community Chest of Washington, D.C., is 
squarely in point, and should therefore be controlling 
in the instant case (Br. 17-19). 

The statute, petitioner concedes (Br. 13), makes 
no provision for corporations to deduct contribu¬ 
tions, donations, or gifts made to charitable, educa¬ 
tional, and i related social welfare agencies which 
individuals mav deduct under Section 23 (n) of the 
1928 Act, supra. Article 262, Regulations 74, supra. 
Section 23 (a) of that Act, supra , permits corpora¬ 
tions to deduct all ordinary and necessary expenses 
paid or incurred during the taxable year in carrying 
on any trade or business. If, therefore, petitioner’s 
contribution to the Communitv (’host is deductible 


at all, it must be shown to come under Section 23 (a) 
as an ordinary and necessary expense of carrying on 


its business. 

The Commissioner of Internal Revenue has ample 
authority to prescribe the necessary regulations for 
the enforcement of the statute, Section 62, Revenue 
Act of 1928. Pursuant thereto, he promulgated 
Regulations 74. Article 202 of which provides that 
corporations, although not entitled, like individuals, 
to deduct charitable contributions, may, neverthe¬ 
less, deduct, as ordinary and necessary expenses, 
donations made for purposes connected with the 
operation of their business when limited to charitable 
and related institutions conducted for the benefit of 
their employees; also that such items, to be de- 
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ductible, must legitimately represent a consideration 
for a benefit flowing directly to the corporation as 
an incident of its business. The regulations exem¬ 
plify such a deduction as a street railway corpora¬ 
tion’s donation to an organization intending tj) hold 
a convention in the city in which the corporation 
operates with the reasonable expectation that the 
convention would augment its income by reason of 
a greater number of people using the street! cars. 
It is submitted that this is a reasonable regulation, 
not inconsistent with the provisions of the statute, 
and should be given effect. Universal Battery Co. 
v. United States, 281 U.S. 580. 

Using the example in the regulations as a criterion, 
it is obvious that petitioner’s donation to the !Com- 
munity Chest, though laudable in motive, do^s not 
partake of the requisite characteristics to qualify as 
a deduction. Whether petitioner is a holding com¬ 
pany or an operating street railway company, which 
the Board stated is not shown by the record (R. 12), 
but the latter of which petitioner would prove (Br. 
4-8, 12, 16) by citing Federal statutes creating the 
corporation (Act of March 3, 1891, 26 Stat.j 835; 
R. 20-21; Act of March 1, 1895, 28 Stat. 700; R. 22) 


and a merger resolution referring to petitioner ps an 
operating street railway company (Pub. Resolution 
No. 47, 72d Cong., approved January 14, |l933; 
R. 23), does not seem particularly important here. 
Suffice it to say that facts essential to a proper cjeter- 
mination of the issue favorably to the taxpayer are 
not contained in the record. Nothing in the record 
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remotely indicates that the donation was an expense 
directly connected with or proximately resulting from 
petitioner’s business. The expenditure is not shown 
reasonably to bear anv relation to the ordinary scope 
of the business, or to have been incidental to the 
proper operation thereof. There is no showing that 
petitioner made the donation '‘for purposes connected 
with the operation of its business,” as required by the 
regulation. Xor is the regulatory requirement, that 
the donee organization must be ‘‘conducted for the 
benefit of its (petitioner’s) employees”, met (Article 
262, supra). The Community Chest, a charitable 
organization (R. 11, 27 -28), operates for the benefit 
of all of the needij public and not for the benefit of 
petitioner's employees. The latter were entitled to 
receive only the same consideration and care as the 
general public (R. S). Petitioner designated no 
particular hospitals to receive its donation (R. II). 1 
While its employees had the right to go to various 
member hospitals of the Community Chest and re¬ 
ceive treatment when ill. petitioner nevertheless 
“always paid the bill” whenever they were injured 
in the performance of their duties and sent to a 
hospital (R. 26), showing that no benefit was derived 
in this respect by reason of the donation. Moreover, 
the employees are not shown to have been proper 

1 The Board found this as a fact (R. 11). There is evi¬ 
dence to support the finding (R. 25, 2S). It was testified that 
petitioner “designated certain hospitals and visiting nurses 
to receive its contribution to the Community Chest” (R. 26). 
Copy of petitioner's pledge card, however, fails to show such 
designations (Petitioner's Exhibit No. 2, R. 2S). 
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subjects for charitable relief. The donation is not 
shown legitimately to have represented a considera¬ 
tion for benefits flowing directly to the corporation 
as an incident of its business. It is not shown that 
petitioner’s employees had a right to demand mpdical 
care and treatment when sent to a member hospital 
of the Chest. Nor does the record show whether its 
employees enjoyed the same privileges as other citi¬ 
zens of the community requesting charitable aid. 
While it was testified that petitioner made this dona¬ 
tion in the hope that its employees could benefit 
thereby in the event of illness (R. 25), it is not con- 

i 

tended by petitioner that its cases are charitable, a 
necessary circumstance for relief from the Community 
Chest (R. 11). Petitioner has not shown what ijnedi- 
cal, financial, or social care it was required or under¬ 
took, in the operation of its business, to give its 
employees, nor the amount, if any, expended therefor. 

Neither is it shown whether petitioner’s donation 
was reasonable in amount when compared with itls net 
income. While it was testified that petitiqner’s 
earnings were increased by reason of the donation 

(R. 26), no data are given in support thereof. 

I. 

Whether or not petitioner’s directors, in authorizing 
the donation, had reasonable grounds to believe that 
it would be directly beneficial to the corporation is 
not shown. The witness was not a member oj the 
Board of Directors and knew nothing of the considera¬ 
tions discussed as to the advisability of making the 
donation (R. 26). Finally, there is no showing of a 
comparison between the amount of the instant dona- 
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tion and the amounts spent in former years for 
employees’ hospital bills (R. 26-27). 

Contributions to the Washington Community 
Chest are prima facie charitable for the alleviation 
of the poor and needy in the community. How 
such donations could in any way be made to advance 
petitioner’s business as it was carried on, or could 
have had as their object the acceleration of the 
earning of petitioner's income, does not appear, and 
indeed is not clear. It is obvious, however, that 
such donations cannot, in any sense, constitute 
business expenses as contemplated by the statute 
(Sec. 23 (a), supra). Although the donation was 
undoubtedly prompted by lofty motives with the 
hope perhaps of material results (R. 25), still such 
circumstances do not make it a business expense. 
It still lacks the character of an ordinary and neces¬ 
sary expenditure in carrying on the business. Clearly 
the character of the donee organization is not de¬ 
terminative, as urged by petitioner (Br. 15). More¬ 
over, it is not shown to have been expended, as 
deductible expenses should be (Simmons Co. v. 
Commissioner , 33 F. (2d) 75, 76 (C.C.A. 1st)), in the 
production of petitioner’s income. And the prob¬ 
ability that the publicity given such donations might 
be instrumental in drawing more of the public to 
patronize and use petitioner’s street cars is too 
remote and indirect to bring it within the category 
of a business expense. White v. Commissioner , 61 F. 
(2d) 726, 729 (C.C.A. 9th). Therefore, when, as in 
the instant case, the evidence fails to establish that 
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donations have such a business significance jas to 
justify their outlay and their recognition as business 
expenses, or when it shows in fact, as here, that the 
donations are not reasonably motivated bv or re- 

V' */ 

lated to the proper conduct of the business, the 
deduction must fail. 

The rule laid down in the Regulations (Articlfe 262, 
supra), namely, that a corporate donation or contri- 
bution, like petitioner’s, is deductible as a business 
expense only when it bears some reasonable relation 
to the conduct of the corporation’s business, ha^ been 
consistently followed. The Board has regularly 
adhered to this rule. Eitingon-Schild Co., ct at. v. 
Commissioner. 21 B.T.A. 1163; Poinsett Mills. 1 


B.T.A. 6; Thomas Shoe Co., 1 B.T.A. 124: 


Holt- 


Granite Mills Co., 1 B.T.A. 1246; Oliver Finnic Co., 
2 B.T.A. 134; Anniston City Land Co., 2 B.T.A. 526; 
Elm City Cotton Mills. 5 B.T.A. 309; Hibbard, 
Spencer, Bartlett A Co., 5 B.T.A. 464; Superior 
Pocahontas Coal Co., 7 B.T.A. 380; Indiana Harbor 
Belt Railroad Co.. 16 B.T.A. 279. The courts have 

I 

likewise followed the rule. Consolidated Gas Electric 
Light A Power Co. of Baltimore v. United States , 65 
Ct. (4s. 252. certiorari denied, 278 U.S. 612 (dis¬ 
allowing donations to Red Cross and Y.M.C.A.); 
Niles Bement Pond Co. v. United States, 67 Ctj C’ls. 
693, affirmed without consideration of this point, 
281 U.S. 357; Alfred J. Sweet, Inc. v. United States, 
66 Ct. Cls. 654 (disallowing deduction to the Y.M. 
C.A., Y.W.C.A., and certain hospitals on the grounds 
that the benefit derived by the corporation from such 
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contributions was, as in the present case, merely an 
indirect one such as would be enjoyed by the general 
public in the community): Bomrit Teller Co. v. 
Commissioner, 53 F. (2d) 381 (C.C.A. 2d), certiorari 
denied, 284 U.S. 690 (disallowing the taxpayer’s 
donations to its customers for program advertising 
for hospitals and similar schemes in order not to lose 
their patronage). 

The Evening Star Newspaper Co. v. Commissioner , 
supra , is relied on by petitioner as a case in point 
(Br. 17-19). There the Board, four members dis¬ 
senting, held that a contribution to the same Com¬ 
munity (’best herein involved by a local newspaper of 
large circulation, especially devoted to local interests, 
was deductible as a business expense where it was 
shown that the paper, in line with its policy of long 
duration, took the lead in campaigns for contribu¬ 
tions to the Chest, and its contributions were reason¬ 
ably motivated by or related to the proper conduct 
of its business. That case is distinguishable. There 
the taxpayer, a family newspaper company especially 
devoted to local interests, greatly increased its cir¬ 
culation and revenue by continuously advocating a 
policy of political and civic welfare and advancement 
for the good of the residents of the communitv. For 
a newspaper this is good publicity. In line with 
this policy it advocated organization of the Washing¬ 
ton Community Chest and urged liberal donations 
thereto. It took the lead by making the largest dona¬ 
tion. Unlike the present case, the taxpayer's contri¬ 
butions there, compared with its net income, were 



17 


shown to have been reasonable in amount and, in the 

opinion of the Board, to have had a direct relation 

to its business. The Board held that thev were the 

%/ 

results of a long-continued policy which were shown 
to have produced publicity, increased circulation, 
and revenue. Having taken the lead in sponsoring 
the Community Chest, its board of directors!, who 
viewed the matter purely as a business proposition, 
considered that the newspaper company could not 
afford to refuse to donate thereto as it was ikrging 
others to do. In that the Board concurredL and 
stated that it was sufficient that the directors had 
reasonable grounds to believe that their actions would 
be beneficial to the corporation, that it was unneces¬ 
sary to expect additional gains therefrom, and that it 
was sufficient to expect, within reasonable grounds, 
prevention of a loss thereby. The circumstances 
there seem uniquely to fit the business of a newspaper 
to the end of increasing its circulation, revenue^ and 
goodwill. Even so, however, the donation seerrjs too 
remote properly to constitute an ordinary and neces- 
sarv business exnense reasonablv so related to the 

v i 

ordinary scope of the business and reasonably j inci¬ 
dental to its proper operation as to be deductible. 
Moreover, the several elements appearing in that 
case to connect the donation with the taxpayer’s 
business are clearlv absent in the instant case, j 

In Corning Glass Works v. Lucas , 37 F. (2d)| 798 
(App.D.C.), the question was whether a contribution 
of 825,000 to the building fund of a hospital, ihade 
by the corporation in part to avoid enlarging the 
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dispensary facilities at its factory, was deductible as 
a business expense. This Court held that the con¬ 
tribution was reasonably incidental to the carrying 
on of the company's business for the company’s 
benefit, and therefore allowable as a deduction. It 
was stated there (p. 800) that corporations may have 
authority to make donations to enterprises reason¬ 
ably calculated to further their general business 
interests. Obviously this is not applicable in the 
instant case. 


In American Rolling Mills Co. y. Commissioner, 
41 F. (2d) 314 ((’.(’.A. 6th), the president of the 
taxpayer corporation in the latter part of 1919 
presented 1 to the Chamber of Commerce of the city a 
plan to raise the sum of 81.000.000 for civic better¬ 
ment. The underlying purposes of the plan were to 

make the citv more desirable to live in and to en- 

%/ 

courage the employees of the taxpayer to purchase 
homes. lit was determined that 8600.000 of the fund 
should be allocated to the industries of the citv. and 
that each 1 industry should contribute to the fund 
upon the basis of its invested capital, the number of 
employees, and the volume of sales. All of the in¬ 
dustries of the city except two joined in the plan and 
upon the basis indicated. 8360.000 of the 8600.000 
was allocated to the taxpayer. The question was 
whether the amount so contributed bv the taxpayer 
was deductible as a business expense. The taxpayer 
in that case employed about one half of the wage¬ 
earning population of the city, and contributed 36 r ^ 
of the total fund, which was to be distributed among 
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the following beneficiaries: American Legion, Board 
of Education, Boy Scouts, City Commission,! Com¬ 
munity Building, Girl Scouts, Hospital, Girls'| Club, 
Public Library, Park Commission, Road of Remem¬ 
brance, Recreation Association, Y.M.C.A., |and a 
contingent fund. With the exception of the amount 
distributed to the City Commission and that alio- 

V 

cated to the contingent fund, the court held that the 
contribution of the taxpayer was deductible as a 
business expense. The court pointed out thpt the 
business of the taxpayer had been successfully oper¬ 
ated for twenty years under a policy looking to the 
contentment and well-being of its employee!*, and 
that it was in pursuance of that policy that the tax¬ 
payer determined to make the contribution iri ques¬ 
tion. In its opinion, the court further observed (p. 
315): I 

The question always is .whether balancing 
the outlay against the benefits to be rbason- 
ablv expected, the business interest <j>f the 
taxpayer will be advanced. The answer must 
depend, among other things, upon the nature 
and size of the industry, its location, th^ num¬ 
ber of its employees as compared to the entire 
community, the type of its employees, and 
what other employers similarly situated are 
doing. * * * 

We cannot accept the contention that to 
permit the petitioner to make this coritribu- 
tion would give to a corporation the right to 
make donations which is given exclusively to 
individuals. * * * The contention! over- 
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looks the fact that the contribution was not a 
philanthropy, but was a business expenditure 
to be reflected in increased earnings. The 
right to make such expenditures is not con¬ 
fined to corporations, but is also given to 
individuals. The individual has the addi¬ 
tional right, under the statutes, to make gifts 
to charity that have no relation to business 
expenses. 

In the American Rolling Mill and the Corning 
Glass cases the employees of the taxpayers there 
involved constituted a substantial proportion of the 
total number of persons who were direct beneficiaries 
and the so-called contributions in those cases were 
very substantially and directly for the benefit of the 
corporations themselves. This cannot be said of 
the instant case. 

From thp foregoing decisions, it appears that a 
correct application of the rule requires that the deduc¬ 
tion be allowed onlv where the evidence shows that 
the contribution was not a matter of charity or 
philanthropy, as in the present case, but was made as 
a necessary incident to the business. 

In the instant case, however, petitioner's employees 
were benefited, if at all, so indirectly and remotely 
from the contribution that the situation does not 
seem to come at all within the principle of the 
American Rolling Mills and the Corning Glass cases. 

A consideration of the foregoing impels the con¬ 
clusion that petitioner’s donation made in 1929 to 
the Community Chest fails to come within the mean- 
ing of a statutory ordinary and necessary expense 
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of carrying on its business. It is, therefore, not a 

proper deduction from petitioner's gross incorfie for 

that vear. 

%/ 

CONCLUSION 

The decision of the Board of Tax Appeals is correct 
and in accordance with the law. It should therefore 
be affirmed. 

Respectfully submitted. 

Sewall Key, I 
S. Dee Hanson, 


Special Assistants to the Attornery Gene 


ral. 
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